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LIABILITY OF OFFICERS ACTING IN A JUDICIAL CAPA- 
CITY AT THE COMMON LAW. 


II. 
II. OF QUASL-JUDICIAL OFFICERS. 


HAVING considered in the former part of this article the liability 
of judicial officers, or officers who are judges of courts, there now 
remains to be considered the liability of quasi-judicial officers, or 
such officers who, though not strictly speaking judges of courts, 
are yet frequently called upon to act judicially, when to their 
employment are attached discretionary duties. 

One of the most important classes of quasi-judicial officers are 
justices of the peace, or magistrates. It is true that these officers 
are sometimes made, by statutory enactments, judges of courts,} 
and even of courts of record,? and it might at the first glance 
appear more appropriate to discuss their liability under the head 
of judicial officers; but as originally justices of the peace were 
not judges of courts at all, but only subordinate magistrates, and 
as they are even now rarely made judges of courts of record, it 
will be found to be more logical to examine their liability under 
the head of quasi-judicial officers. 


1 The term court, when used in a stat- 
ute, does not extend to justices out of 
sessions ; and, where there is a statutory 
penalty recoverable in any court of record, 
this shall not be understood of the quar- 
ter sessions, unless it is so specially named 
in such statute, but only of the courts of 
record at Westminster. Gregory’s Case, 6 
Rep. 19; 2 Hale, 29. So where a statute 
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speaks of indictments to be taken before 
justices of the peace, or others having power 
to take indictments, it shall only be under- 
stood of inferior courts. 2 Hawk. c. 27. 
§ 124; Archbishop of Canterbury’s Case, 2 
Rep. 46. 

2 Miller v. Seare, 2 W. Blackstone, 
1141. 
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Liability of Justices of the Peace, or Magistrates. 


Justices of the peace, as we have said, are sometimes made 
judges of courts of record, and in that case their record cannot 
be impeached,! and their liability then is generally the same as 
that of any other judge of record. 

As, for example, where the justices act in sessions, they are 
excused like other judges of record. 

Thus, in 27 Ass. pl. 18, a justice of oyer and terminer was 
indicted and arraigned at the suit of the king, because he made 
an entry that certain persons were indicted of a felony, instead 
of a trespass; but it was adjudged that this action was against 
the law, because since he was a justice of record the present ac- 
tion would go to defeat the record.? 

In the case of Nudigate,? who was a justice of the peace, and 
had recorded a force upon a view, when there was not any force, 
it was held by Catlyn, J., and Dyer, C. J., that a bill would not 
lie against him, because the judicial act of a judge of record 
could not be drawn in question. 

In Mather v. Hood, the court held that the record of a justice, 
acting under the statute, in a case of forcible entries, was not 
traversable.® 

In Cunningham v. Bucklin® an action was held not to lie, for 
official misconduct in judicial officers, in a court of limited juris- 
diction, if a statute declare his record to be conclusive evidence 
in all courts of the facts contained therein. 

In Brittain v. Kinnaird,’ an action was brought under the 
bum-boat act, against a magistrate for seizing a decked and reg- 
istered vessel on the Thames, having gunpowder on board, and 
the court held that the owner could not be let in to show that 
she was not a vessel without the meaning of the act, because the 
magistrate’s record was made by the act conclusive of all the evi- 
dence contained in it, and was not traversable. 


1 “ Justices of the peace may be judges 
of record, when made so by act of Parlia- 60. 

ment, as in cases of riots, force, going 3 12 Rep. *25. 
armed, &c., in which case their records 4 8 Johns. (N. Y.) 50. 
are not traversable.” Per Lord De Grey, 5 See also Case v. Shephard, 2 Johns, 
C. J., Miller v. Seare, 2 W. Blackstone, Cas. 27. 

1141, 6 8 Cowen (N. Y.), 128. 

1 4 Moore & Payne, 50. 


2 Vide Ass. pl. 23; 2R.III.9; 9H. VI. 
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If, however, the act of the justices, when judges of records,! be 
very flagrant, perhaps the superior courts will entertain action 
against them.? But where the justice of the peace is not made a 
judge of record, his record is impeachable, and he is liable to 
action for a malicious or corrupt discharge of his discretionary 
duties, like any other quasi-judicial officer.2 His liability in such 
cases may be thus stated : — 

A justice of the peace is liable to action, when acting judi- 
cially within the scope of his jurisdiction, where his acts are 
influenced by a partial, corrupt, or malicious motive, and, in such 
cases, he may be proceeded against, either by indictment or 
criminal information ;* but if his action be honest and within the 
scope of his authority, no action will lie for a mere mistake in 
law,’ unless, perhaps, his ignorance be so gross as to amount to 


actual depravity.® 


1 The rule, to test whether a justice 
has acted as judge of record or not, was 
laid down in Thayer v. Commonwealth, 12 
Met. (Mass.) 11 (1846): When a justice 
of the peace is vested with a jurisdiction 
to hear, try, and pass sentence, which 
sentence is definite, subject only to the 
right of appeal, and when the rules of 
pleading and evidence and the nature of 
the punishment are all according to the 
course of the common law, he acts as a 
judge of record. See also the definition 
of a judge of record by Lord Holt, in 
Groenvelt v. Burwell, Part 1: “To hear, 
determine, and punish constitute a judge 
of record.” 

2 Rex v. Justice of Seaford, 1 W. Black- 
stone, 482. If, indeed, the magistrate 
make the record to differ from the real 
facts, corruptly, he will be liable to pun- 
ishment. Per Holroyd, J., Basten v. Ca- 
rew, 8 B. & C. 656. 

8 In England, and in several of the 
United States, a magistrate is entitled to 
notice before an action is brought against 
him. These cases, however, do not prop- 
erly come within the scope of our subject, 
which contemplates only the common-law 
liability. See, however, 5 Bacon’s Abr. 
429, and cases there cited; also Burn’s 
Justices of the Peace, vol. iii. p. 149. 

4 In the United States, criminal in- 
formations are not so common as in Eng- 
land, and in several of the States there 


are special statutory and constitutional 
provisions limiting their use. See Whar- 
ton’s American Criminal Law, § 213. 
Presumably, however, where a criminal 
information lay, in England, against a 
justice of the peace, an indictment would 
be good here, certainly in those States 
where the common-law indictment still is 
usual. 

In England, an information was refused 
by the court, unless the complainant made 
a full exculpatory affidavit. Rex v. Web- 
ster, 3 Term Rep. 388. 

In Pennsylvania, the court refused to 
grant an information against a magistrate 
for taking an illegal fee, where, though 
undoubtedly illegal, it was customary. 
Respublica v. Hannum, 1 Yeates, 71. 

A magistrate cannot be punished both 
ways, both civilly and by information, 
and, before an information will be grant- 
ed, the party will be required to relin- 
quish his civil suit; and even in the case 
of an indictment, though it be actually 
found, the Attorney-General (on applica- 
tion made to him) will grant a nolle 
prosequi upon such indictment, if it appear 
to him that the party is determined to 
earry on a civil suit at the same time. 
Rex v. Fielding, 2 Burr. 719 (England). 

5 Downer v. Lent, 16 Cal. 94; Butler v. 
Potter, 17 Johns. (N. Y.) 145. 

® Reid v. Hood, 2 Nott & McCord (S 
C.), 168. 
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Thus, in Rex v. Young,! a motion was made for an information 
against the defendants, for arbitrarily, obstinately, and unreason- 
ably refusing to grant a license for an ale-house. Lord Mansfield 
said: ‘* This court has no power or claim to review the reasons of 
justices of the peace upon which they form their judgments in 
granting licenses, by way of appeal from their judgments, or over- 
ruling the discretion intrusted them. But if it clearly appears 
that the justices have been partially, maliciously, or corruptly 
influenced in the exercise of this discretion, and have conse- 
quently abused the trust reposed in them, they are liable to 
prosecution by indictment or information, or even possibly by 
action, if the malice be very gross and injurious. If their judg- 
ment be wrong, yet their heart and intention pure, God forbid that 
they should be punished,” and Dennison, J., said: “ It must be 
’ elear and apparent partiality, or wilful misbehavior to induce the 
court to grant an information, not a mere error in judgment.” 
The rule was discharged. 

In Rex v. Jackson,? the court said that, wherever magistrates 
act uprightly, though they may mistake the law, no information 
will be granted against them. 

In Rex v. Coz,’ a rule was taken to show cause why an informa- 
tion should not be granted against the defendant for refusing to 
receive an information against a baker for exercising his calling 
on Sunday ; but the court said they would never grant an informa- 
tion against a justice for mere error of judgment. 

In Rex v. Holland* and Rex v. Filewood et al.,5 informations 
were allowed for granting a license for an ale-house, previously 
refused by other justices, on good and sufficient grounds.® 

In England, the most usual way to proceed against justices is 
by way of information, rather than by indictment; but in cases 
where a jury might be more fit to apply to than the court, an 
indictment is the proper form of remedy. 

In Rex v. Palmer et al.,’ on a rule to show cause why an in- 


1 1 Burr. 556. cases in text, and cases to note 2, p. 496. 


2 1 Term Rep. 653. In Callaghan vy. Holloway, 2 Va. Cas. 460, 
8 2 Burr. 785. a corrupt agreement made between two 
* 1 Term Rep. 692. justices to vote at an election in a certain 
5 E. 26 Geo. III. way for certain officers, was held to be 


® See also cases of Rex v. Baylis, 3 an offence at common law, for whieh an 
Burr. 1818; Rex v. Parkyns, 3 B. & Ald. information will lie. 
668. In an information, malice or cor- 7 2 Burr. 1162. 
ruption must be averred. See preceding 


XUM 
q 


LIABILITY OF OFFICERS ACTING IN A JUDICIAL Capacity. 495 


formation should not be granted against two justices of the peace, 
for a misdemeanor relating to the conviction of a poacher, the 
court considered it proper to discharge the rule; and they said 
that where a justice acted illegally (which was not, however, the 
present case), yet if he acted honestly and candidly, without 
oppression, malice, revenge, or any bad view or ill intention what- 
ever, the court would not punish him in this extraordinary man- 
ner by information, but would leave the parties to their legal 
remedy by action or indictment. 

In the case of Rex v. Nott,! it was thought an indictment would 
lie against a justice for refusing, or criminally neglecting to act.? 

In Rex v. Gainsbury,? where two sets of magistrates — one set 
for the borough, and one set for the county — had a co-ordinate 
jurisdiction in the borough, and one set appointed a meeting for 
licensing ale-houses, and on the appointed day of the meeting 
refused an applicant a license; and then the other set, having 
subsequently to the time of the appointing, but prior to the 
appointment, appointed a future day for licensing, and then 
granted a license to the former candidate, it was held an indict- 
able offence. Ashhurst, J., said: “The jurisdiction of hold- 
ing the meeting directed by the 26 George II., attached in those 
magistrates who first gave notice of the meeting ; and it was a.- 
breach of the law in the other magistrates to attempt to wrest 
this jurisdiction out of their hands, for what the law says 
shall not be done, it becomes illegal to do, and is therefore the 
subject of an indictment, without the addition of any corrupt 
motives, and though the want of any corrupt motives may be an 
answer to an application for an information, which is made to the 
extraordinary jurisdiction of the court, yet it is no answer to the 
indictment where the judges are bound by the strict rule of 
the law.” # 

In England, as we have seen, the usual remedy against a mag- 
istrate is by information or indictment, but it is not certain that 
a civil action would not lie against a magistrate for an illegal act 
done within his jurisdiction. In Bassett v. Godshall,> Wilmot, 


112L.J.N.s. M.C. 143. * See Rex v. Coyens, 2 Doughlas, 426; 

2 The party aggrieved may also apply Rer v. Harris, 8 Burr. 1716; Rer v. 
to the Court of Chancery to put him out Borron, 3 B. & Ald. 632; Rex v. Athoway, 
of the commission. Cromp. 7; Ex parte 2 Burr. 653; 5 Bacon’s Abridgment, 
Rook, 2 Atk. 2. 426. 

8 4 Term Rep. 461. 5 3 Wilson, 121. 
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C. J., did indeed say that no civil action would lie against them 
for refusing a license; but in Rez v. Young,’ Lord Mansfield said 
that possibly a civil action would lie, if malice was averred, and 
there is no theoretical reason why it should not. 

In the United States, the general rule is to proceed against jus- 
tices of the peace criminally, though there are a few States in 
which it has been held that civil actions will so lie.? 

A magistrate cannot be punished both ways.’ 

Where a justice of the peace, in the discharge of purely minis- 
terial functions, acts either illegally * or negligently, though hon- 
estly or corruptly and maliciously, he is subjected to a civil or 
criminal action like any other public ministerial officer. As our 
subject, however, is confined to the judicial liability of magis- 
trates, it is beyond our province to examine the cases which treat 
of his ministerial liability. But since it frequently happens that 
the line of demarcation between his judicial and ministerial acts 
is often very faint, and as he is liable for an honest, but erro- 
neous, act in the performance of the latter duties, though not of 
the former, we shall examine a few cases where it has been doubt- 
ful to which class the particular official acts belonged as illustra- 
tive of the distinction between the two kinds of acts. 

It was determined in Linford y. Fitzroy,® that the magistrate’s 
duty in taking bail was not simply ministerial ; and if the magis- 
trate honestly refused it, the court were of the opinion that no 
action would lie for such refusal, though the party had a right to 
the bail. 

In Tompkins v. Sands,° however, it was held that the refusal 


to take security on an appeal bond was a ministerial act, and that 
an action lay for a corrupt refusal. 


1 Supra. 


2 See following cases: Weaver v. De- 
rendorf, 3 Denio, 117; Drueckler v. Solomon, 
21 Wis. 621; Peake v. Cautry, 8 McCord, 
107; Gregory v. Brown, 4 Bibb, 28; Lister 
v. Governor, 12 Ala. 624; Armstrong v. 
Campbell, 2 Brevard, 259; Tompkins v. 
Sands, 8 Wend. 462; Hardison v. Jordan, 
Cam. & Nor. 454; Holcomb v. Cornish, 8 
Con. 875; Pratt v. Gardner, 2 Cush. 69; 
Bumpus v. Fisher, 21 Tex. 314; Reid v. 
Hood, 2 N. & M. 168; Young v. Herbert, 2 
id. 172; Linnig v. Bentham, 2 Bay, 1; 
Governor v. McAffee,2 Dev. 17; Heffer- 


man v. Vidal, 6 Munf. 27; Hoggatt v. Big. 
ley, 6 Humph. 236; Morgan v. Dudley, 18 
B. Mon. 712; Revill v. Foster, 3 Met. 814; 
Deal v. Harris, 8 Md. 40; Bailey v. Wig- 
gins, 5 Har. 471; Neighbour v. Trim, 1 id. 
58, doubted in Mangold v. Thorpe, 4 Vroom, 
134; Pike v. Megoun, 44 Mo. 495; State v. 
Campbell, 2 Tyler, 172; Steele v. Durham, 
26 Wis. 393; People v. Coon, 15 Wend. 277. 
3 See Rex v. Fielding, 2 Burr. 719, and 
note 4, supra, p. 493. 
4 Drueckler v. Solomon, 21 Wis. 621. 
5 13 Q. B. 240. 
® 8 Wend. (N. Y.) 462. 
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So in Smith v. Trawl,' it was held that a magistrate was liable 
for not taking proper security in an action of replevin. Here the 
magistrate took the party’s own bond, which, the court said, was 
equivalent to no security at all.? 

In Muriel v. Tracy,’ the magistrate was acquitted, where he 
was not aware that the offence was bailable, but had been per- 
suaded by others to refuse bail. 

In Wood v. Peake, it was said that the appointment of officers 
to fill a vacancy which the town had neglected to fill, under the 
statute, was judicial, because they must first judge of the vacancy, 
and that the town had neglected to fill it before they acted.5 

In Cornell v. Cook,’ Savage, C. J., said he had * always sup- 
posed that renewing an execution was a ministerial act.” 

In Green v. Buccle-churches,’ an action lay for refusing to take 
an examination, for this was held a purely ministerial act. 

In Harper v. Carr,’ it was held that the granting a warrant of 
distress for a poor-rate was a judicial act. 

In Horton v. Auchmordy,’ the court held that the granting an 
adjournment to a party not legally entitled to it was not a tres- 
pass, but a mere error of judgment. 

In Respublica v. Montgomerey, an information lay against a 
magistrate for not actively assisting in suppressing a riot. 

In Harman v. Horman," a magistrate was considered not an- 
swerable for holding to bail on an insufficient affidavit, as it was 
a judicial act. 

In Rogers v. Mulliner,” a justice was held not liable for false 
imprisonment for issuing a warrant without oath, where he did 
not act mala fide. 

So in Hoose v. Sherrill, where a justice issued a summons 
when it should have been a warrant, it was held not to be coram 
non judice. 

Where the magistrate commits for one offence, and the con- 
viction is drawn up for another, the conviction affords no justifi- 
cation. 

1 1 Root (Conn.), 165. 8 7 Term Rep. 270. 

2 See Governor v. McAffee, 2 Dev. (S. ®° 7 Wend. (N. Y.) 200. 


C.) 15; State Bank v. Davenport, 2 Dev. & 10 1 Yeates (Pa.), 419. 
B. 45. 11 1 Denio (N. Y.), 587. 


3 6 Modern Rep. 69. 12 6 Wend. (N. Y.) 597. 

# 8 Johns. (N. Y.) 69. 18 16 Wend. (N. Y.) 33. 

5 See Lerry v. Slade, 7 Scott, 285. 14 Rogers v. Jones, 3 B. & C. 409; Mor- 
6 7 Cowen (N. Y.), 315. gan v. Brown, 6 Nev & M. 57; Daniel v. 
7 Leonard, 823. Phillipps, 1 C., M. & R. 612. 
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It must, however, always appear affirmatively that the magis- 

trate had jurisdiction over the offence he committed for,! and that 
he acted officially ;? and it has been held that, where the warrant 
of commitment did not show an offence over which the magis- 
trate had jurisdiction, he was liable, though there had been a 
former regular conviction., 

Justices of the peace are always liable when acting in excess 
of their jurisdiction, since, in that case, their action is coram non 
judices 

In Terry v. Huntingdon, where officers under the excise laws 
had jurisdiction over strong waters, and held rose waters to be 
strong waters, and so assumed jurisdiction, they were held to be 
trespassers. 

In Crepps v. Durdon,® where a statute declared baking on 
Sunday to be finable, and a magistrate fined a baker for more 
than one offence on the same day, the court said that the act of 
baking on Sunday was the offence, and that it made no difference 
whether the baker baked one, or a hundred rolls on the same 
day, and that he was only finable once, and that the magistrate 
had exceeded his jurisdiction in inflicting more than one fine on 
that day, and was therefore liable to action. 

In Weaver v. Price,’ an action for false imprisonment lay 
against a magistrate for levying a poor-rate on the plaintiff’s 
land, being out of his jurisdiction. 

In Dyer v. Smith, a justice, rendering a judgment by default, 
after the time allowed him to do it in, was held a trespasser, 
because after that time the suit was discontinued.® 

So where a justice committed a witness for contempt, in a case 
over which another court had exclusive jurisdiction, an action 
was held to lie.” 

Where a magistrate errs honestly in a point of law in a case 
properly brought before him, no liability, as we have seen, at- 

1 Rex v. Elmy, 8 Nev. & M. 738; 747; Martin v. Marshall, Hob. 3; 2 Lutw. 
Wickes v. Clutterbuck, 3 Bing. 483. 1564; Strickland v. Ward, 7 Term Rep. 

2 Day v. Day, 4 Md. 262. 654; Taylor v. Moffat, 2 Black. (Ind.) 

8 Rex v. Elmy, supra. 805; Fawcett v. Fowlis, 1 M. & R. 102. 

4 Adkins v. Brewer, 3 Cowen (N. Y.), 5 Hardwicke, 480 
206 ; Butler v. Potter, 17 Johns. (N. Y.) 141; ® Cowper, 641. 

Duckworth v. Johnson, 7 Ala. 578; Harri- 73 B. & Ald. 409. 
son’s N. H. Digest, p. 12; Baldwin’s Conn. 8 12 Conn. 386. 
Digest, p. 114; Neighbour v. Trimmer, 1 ® Brigs v. Wardwell, 10 Mas. 356. 


Har. 58. See, however, Mangold v. Thorpe, 1 2 Gray, 120. 
4 Vroom, 184; Baldwin v. Hamilton, 3 Wis. 
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taches to him; but where he himself is officiously an actor in the 
suit, and acts illegally, he is liable to an action: it is coram non 
judice. 

A justice of the peace is not, however, liable for the correct- 
ness of any charge brought before him, and if he act innocently 
on a false state of facts, he is not liable, either for an error in a 
ministerial act, or for an excess of jurisdiction, if the facts pre- 
sented to him warranted his action, though they afterwards proved 
untrue. 

In Lowther v. Earl of Radnor,? it was held the justices were not 
liable, when, on a complaint made on oath to them, they acquired 
jurisdiction, though it afterwards appeared the charge was un- 
founded. 

So in Pike v. Carter} the court said the magistrate was not liable 
unless acquainted with all the circumstances under which he acted. 

And in Clarke v. May,‘ justices were held not liable for an 
excess of jurisdiction, when the peculiar defect of their jurisdic- 
tion and the circumstances of the particular case were not made 
known to them.’ 

When the act of the magistrate is in excess of his jurisdiction, 
no malice need be averred, but it is sufficient that the act com- 
mitted was coram non judice.® 

A magistrate in South Carolina may commit for contempt.’ 

In McDowell v. Van Deusen,’ the court would not reverse a 
magistrate’s opinion because he had expressed an opinion in the 
case. 

Liability of Election Officers. 


Officers of public elections are another very important class of 
quasi-judicial officers, and we shall discuss their liability for mak- 


1 Windham v. Cheer, 1 Leonard, 187. 
In Percival v. Jones, 2 Johns. Cas. (N. Y.) 
49, a justice issued an execution against 
one who by law was privileged from the 
imprisonment, officiously and without the 
plaintiff’s authority, and he was held lia- 
ble as a trespasser. He had no jurisdic- 
tion to do so. 

2 8 East, 113. 

3 3 Bing. 78. 

4 2 Gray, 410. See also Mills v. Collett, 
8 Moore & Payne, 242. 

5 See the very interesting opinion of 
Marcy, J., in Savacol v. Boughton, 5 Wend. 
(N. Y.) 171. 


§ Miller v. Grice, Rich, (S. C.) 27. 

1 Lining v. Bentham, 2 Bay, 1. In 
Moor v. Ames, 3 Caines (N. Y.), 170, an 
action was held not to lie before one jus- 
tice to recover back a fine for contempt, 
paid to another justice, because (1) the 
first justice had exclusive jurisdiction of 
the merits of the fine, and (2) anyhow 
the merits of the case could not be over- 
hauled before another justice. See also 
the authorities, on the power to commit 
for contempt, collected in 20 Amer. Law 
Reg. p. 81. 

8 12 Johns. 356. 
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ing double or false returns, and for improperly taking or refus- 
ing votes at elections. 

In the early English cases it was for some time doubted whether 
a court of law could take cognizance of such cases, on account of 
their being matters relating to Parliament. The final result of 
these cases has, however, been to establish the doctrine that such 
actions are cognizable in courts of common law.! Assuming, 
however, that courts of law have jurisdiction of such cases, it has 
been frequently questioned whether an action would lie, at the 
common law, against a judge of elections. 

Of the early case of Nevill v. Stroud,? which was an action for 
a false return, there was no decision reported, though the case 
was heard, after many delays, in the Exchequer Chamber. 

Bernardiston v. Soame® was an action on the case brought fora 
false and double return of a member to Parliament; and there 
judgment was given for the plaintiff, Hale, Twisden, and Wylde, 
JJ., holding that the action lay. But finally, in the House of 
Lords, their opinion was reversed, Lord North,* C. J., delivering 
the opinion, and it was held that no action lay, inter alia, be- 
cause the sheriff, who made the return, was judge of the county 
court, and no action lies against a judge.’ That case, however, 
was subsequently practically reversed by the whole Parliament, 
in the passage of the act of 7 & 8 William III., c. 7, § 1, which 
declared that all false and double returns, wilfully made, of any 
member to serve in Parliament, to be against the law, and giv- 
ing an action on the case for such false or double return.® 

In Myddleton v. Wynne,’ Lord Willes, C. J., was of the opinion 


1 In Ashby v. White, 2 Ld. Raymond, 
938, Powys, J., was of the opinion that 
no action lay against an officer for refus- 
ing an elector a vote, because it was a 
matter exclusively within the province 
of Parliament to decide. Powell, J., in 
the same case, was also of the same 
opinion, though he thought that if the 
elector had presented a petition to Parlia- 
ment, and had the right to vote decided 
there, then, in the event of getting a de- 
cision in his favor, he would have had 
his action at law for damages. Holt, 
C.J., however, thought the action lay, 
and it was finally so determined jin the 
House of Lords, by a majority of fifty to 
sixteen. See also cases cited in text, be- 
ginning with Nevill vy. Stroud, supra, on 


this point. Ashby v. White was the last 
of a series of cases in which this question 
was doubted. 

2 2 Sidney, 168. It was said no judg- 
ment was given in the case. 

8 2 Lev. 114. 

4 Lord North had been counsel in the 
case for the defendant in the eourt below. 

5 The declaration averred wilfulness 
and malice. 

6 It has been often doubted whether 
this act be declarative of the common law 
or not. It is perhaps not a declarative 
act, for it gives an action with double dam- 
ages. But the better opinion is that, ex- 
cept for this principle contained, it is 
simply declarative of the common law. 

7 1 Wilson, 125. 
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that the above statute was declarative of the common law, and 
that an action for a false return lay at the common law, though 
he admitted it to be a new point ; but he thought it would be a 
reflection on the common law to affirm that it did not, because 
there was damnum cum injuria, for which by the common law 
there ought to be some remedy.! Again, in Onslow’s Case,* Lord 
North followed Bernardiston v. Soame,? which was, however, 
before the statute of 7 & 8 William III.4 

The question was finally determined by the decision in Ashby 
y. White.’ There, an action on the case was brought against the 
returning officers for refusing the plaintiff’s vote at an election. 
In the court below three of the judges were of the opinion that 
no action lay, but Lord Holt held a contrary opinion, and finally, 
in the House of Lords, it was decided that an action lay. The 
decision in the House of Lords put the right of action on the 
ground of the malice, though none was actually averred ; but the 
words of the declaration were merely intending maliciously, which 
Lord Mansfield, in Milward v. Serjeant,® said was no averment of 
malice. Lord Holt, however, laid the malice entirely aside, and 
put the right of action on the broad ground of udi jus, ibi reme- 
dium. ‘This case has been considered as settling the law in Eng- 
land, for in Milward v. Serjeant,’ Lord Mansfield refused to hear 
an argument, saying that the matter had already been settled in 
the House of Lords. 

In order to render the officer liable, it seems now necessary to 
aver malice. 

Thus, in the subsequent case of Drewe v. Coulton,’ which was a 
similar action, Wilson, J., said : “ I am now called upon to give my 
opinion, but I do not think it ought to be binding in a case which 
is confessedly new, except so far as Ashby v. White may govern 
it, though I myself have a strong opinion. This is in the nature 
of an action for misbehavior by a public officer in his duty. . . . 
In all the cases put the misbehavior must be wilful, and by which 
I understand contrary to a man’s convictions. . . . In Ashby v. 
White, I do not see anything in Lord Holt’s opinion as to its 


1 See also the case of Prideaur v. 4 Supra. 
Morice, Salkeld, 502, severely criticised 5 6 Modern, 45. 
by Lord Willes in Myddleton v. Wynne, 6 Hil. 26 Geo. IIL, B. R. 
supra. T Supra. 
2 2 Ventris, 37; 3 Lev. 29. 8 Reported in 1 East, 555, note a. 
8 Supra. 
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being wilful being a necessary ingredient in the action ; but after. 
wards, in entering the resolution of the Lords, I find that they 
relied on that ground. . .. I do not mean to say that in this 
kind of action it is necessary to prove express malice. It is suffi- 
cient if malice may be implied from the conduct of the officer, as 
if he had decided contrary to a last resolution of the House of 
Commons. ... All the debates and arguments in the case of 
Ashby v. White! go up on the malice, . . . and, in my opinion, 
it cannot be said that, because an officer is mistaken in a point 
of law, this action will lie against him.” Wilson, J., then non- 
suited the plaintiff, as the malice was not proved. The declara- 
tion in this case contained the words wrongfully and knowingly, 
&c., but it appeared, that was a sufficient averment of malice 
without the word “ maliciously.” . 

The principle contained in the foregoing extract from the 
opinion of Wilson, J., has been followed in England and gener- 
ally in the United States. 

In Massachusetts, however, a different rule prevails; there a civil 
aetion lies against an election officer for omitting to put a voter’s 
name on a registry list, which is a condition precedent to voting, 
and for refusing to receive a citizen’s vote, though such omission 
or refusal were without malice. This departure from what has, 
in England and in most of the United States, been considered a 
well-established rule of the common law, was not done hastily, 
but after very mature deliberation, by the Massachusetts court. 
In Lincoln vy. Hapgood, Parker, C. J., confessed that he had at 
a former period of his life entertained a different view, and that 
only after long reflection on the subject had he altered his opinion, 
In that case he said: “The right of voting in such a govern- 


1 Supra. 


2 Bridge v. Oakey, 2 La. An. 968; Car- 
ter v. Harrison, 5 Black. (Ind.) 138; Miller 
v. Rucker, 1 Bush (Ky.), 185; Bevard v. 
Hoffman, 18 Md. 479; State v. Daniels, 44 
N. H. 883; Wheeler v. Patterson, 1 id. 188; 
Temple v. Mead, 4 Vt. 535, quere ; Jenkins 
v. Waldron, 11 Johns. 114; Swift v. Cham- 
berlain, 8 Conn. 587; Weckerly v. Geyer, 
11 S. & R. 41; Moran v. Rennard, 3 Brew- 
ster, 601. 

8 See Gardner v. Ward, 2 Mass. 244; 
Kilham v. Ward, id. 236 ; Lincoln v. Hap- 
good, 11 id. 850; Capen v. Foster, 12 Pick. 
485. In Bacon v. Benchley, 2 Cush. 100, 


the selectmen refused to put the name of 
one entitled to vote on their list, in conse- 
quence of which he omitted to do so, and 
the court held that an action would lie, 
whether he attempted to vote or not ; but 
if after their refusal they reconsider their 
determination, and place the voter’s namo 
on their list before he would have an op- 
portunity of voting, they would not be 
liable to an action for their refusal at first 
to recognize his right. On this subject 
see also Harris v. Whitcomb, 4 Gray 
(Mass. ), 433. 
4 Supra. 
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ment as ours is a valuable right. It is secured by the Constitu- 
tion. It cannot be infringed without producing an injury to the 
party; and although the injury is not of a nature to be effectually 
repaired by a pecuniary compensation, yet there is no other in- 
demnity which can be had. In such a case, as in the case of an 
injury to the reputation, and sometimes to the feelings, the good 
of society and security against a repetition of the wrong require 
that the suffering party Should be permitted to resort to this 
mode of relief. The selectmen of a town cannot be proceeded 
against criminally for depriving a citizen of his vote, unless their 
conduct is the effect of corruption, or some base and wicked mo- 
tive. If, then, a civil action does not lie against them, the party . 
is deprived of his franchise without any relief, and has no way of 
establishing his right to any future suffrage. Thus a man may 
be prevented for his life from exercising a constitutional privilege 
by the incapacity or inattention of those who are appointed to 
regulate elections.” The Chief Justice, further on in his opinion, 
recognized the force of the different ruling that had been made 
by Wilson, J., in Drew v. Colton,! but did not think the English 
law perfectly settled. He further observed that there was be- 
sides another reason in England for such a ruling, because after 
the election there was a revision by a committee, and the rejected 
vote was counted and had its effect upon the election, if properly 
voted, while in America there was no such revision at elections. 

The reasoning of the Chief Justice above quoted is strong and 
plausible, but in our opinion not conclusive. His remarks about 
the right of revision by the committee particularly do not de- 
monstrate anything, either pro or contra the general principle, 
because the committee would be just as much election officers 
as those who took the votes in the first instance; and if there was 
no appeal from them, the committee might also improperly reject 
the votes, and so the voter would be in just as bad a position as 
he would have been in the case in Massachusetts, where there 
was no appeal from the selectmen. 

Both Lord Holt, in Ashby v. White? and Parker, C. J., in 
the last case, looked upon election officers as occupying a judicial 
position ; and, consequently, it is not clear that their decisions 
are perfectly sound, for no action lies against a judge for honest 
error of judgment. Had they, however, considered an election 


1 Supra, p. 601. 2 Supra. 
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officer, not in the light of a judge, but as a mere ministerial 
officer, who is bound, on the voters showing certain qualifica- 
tions, to allow him to vote, perhaps it would have been possible to 
allow an action to lie against them without an allegation of malice; 
for then the officer would have had no discretion in the matter, 
and would have been liable for a mistake of judgment. 

This view was taken in Gillespie v. Palmers And the court 
there held, that if the voter takes the necessary oath, &c., the 
officer must accept his vote, as he has no discretion in the matter, 
but is purely a ministerial officer. 

In the State of Ohio,? the court adopted the ruling of Lord 
Holt and Chief-Justice Parker, and held that an action on the 
case lay, without an averment of. malice, against an election 
officer, on the broad ground of ubi jus, ibi remedium. In our 


opinion, if the action lies without an averment of malice, it can 
only logically do so, because the election officer is not a judicial 
officer, but acts in a ministerial capacity. 


Liability of Municipal Officers. 


Another important class of public officers are those of munic- 
ipal corporations, for in the United States these are usually public 
officers. 

The rule with regard to their liability is, usually, that they are 
not liable for honest errors of judgment when they are intrusted 
with discretionary powers.® 

Thus, in Fair y. City, it was held that a municipal corpora- 


1 20 Wis. 558. v. Foster, 12 Pick. 485. In New York and 


2 Jeffries vy. Aukenny, 11 Ohio, 374, 
remarks of Lane, C. J. 

8 Whitaker v. Sumner, 12 Pick. 812; 
Dillingham v. Snow et al., 5 Mass. 546; 
Johnson’s Adm. v. Kelly, 12 Ohio, 358; 
Richmond vy. Long, 17 Gratt.375; Ramsey 
v. Riley, 13 Ohio, 157; Conwell v. Emrie, 
4 Ind. 200; Bartlett v. Crozier, 17 Johns. 
489 ; Johnson vy. Stanley, 1 Root, 245; Craig 
v. Burnett, 32 Ala. 228 ; Township v. Carey, 
8 Dutch. 377; Stewart v. Southard, 17 
Ohio, 402; Waters v. Waterman, 2 Dutch. 
814 ; Commissioners v. Nesbitt, 11 Gill & J. 
50. 


In Massachusetts, actions lie against 
some public officers without proof of ma- 
lice. Kilham vy. Ward, 2 Mass. 236 ; Capen 


Wisconsin no civil action will lie against 
a public officer, though he be guilty even 
of malice and corruption. Weaver v. De- 
vendorf, 8 Denio, 117; Jills v. City of 
Brooklyn, 832 N. Y. 695; Wilson vy. Mayor, 
5 Denio, 595; Drueckler vy. Solomon, 21 
Wis. 621. In California, in Downer v. 
Lent, 6 Cal. 94, the board of pilot com- 
missioners was held to be a quasi-judi- 
cial body, and not liable civilly to action 
as such. See also Porter v. Haight, 45 Cal. 
632; People v. Lewis, 7 Johns. 73; Hen- 
derson vy. Brown, 1 Caines, 92; Easton v. 
Calender, 11 Wend. 90; Smith v. Mayor, 
66 N. Y. 295. 
46 W.N. C. 534. 
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tion was not liable for a failure to construct a sewer of a 
sufficient size to carry off surface drainage, in a case where 
plaintiff's property was not more damaged than if no sewer had 
been built. Mercur, J., said: * The time and manner of draining 
the streets of the city requires the exercise of the judgment, de- 
liberation, and discretion of the municipal authorities. The duty 
is, therefore, one of a judicial nature. It involves a consideration 
of the financial condition of the city, and of the time and plan of 
construction. It must, therefore, be left to the municipal au- 
thorities to determine the extent and capacity of the sewerage to 
be constructed, and not to the verdict of a jury to decide at the 
suit of an owner of property aggrieved.” 

So, also, in Carr v. The Northern Liberties,' the court said, when 
a right is upon the grant of authority, and that authority is essen- 
tially discretionary, no legal duty is imposed. 


Liability of other Quasi-Judicial Officers. — Miscellaneous Cases. 


The law relating to the liability of the preceding classes of 
quasi-judicial officers has been more frequently discussed than 
that of any other class. There are still, however, many other 
kinds of quasi-judicial officers whose liability has been the subject 
of judicial investigation, and we shall conclude the subject of the 
liability of officers acting in a judical capacity by examining the 
cases that have arisen, with regard to the liability of quasi-judi- 
cial officers other than those whose liability we have discussed. 

In the case of Moysten v. Fabrigas,? it was contended that the 
Governor of Minorca was not liable for an arrest, &c., because he 
had acted in a judicial capacity. Lord Mansfield, however, said 
this defence was not well taken, because the plea did not set it 
forth, but was seemingly of the opinion that, had it been set forth 
in the plea, it would have availed as an excuse in the action. 

In Gidley v. Lord Palmerston,’ it was held that an action of 
assumpsit did not lie against a secretary of the War Office by a 
retired clerk of that office, for a retired allowance, on the ground 
that he is only chargeable in his official capacity, and that if the 
action were to be allowed, he would be subjected to a multiplic- 
ity of suits. 

In an early case in 9 H. VI. 60, an escheator was held liable to 


1 35 Pa. 824. See also Grant v. Erie, 69 id. 420; Downing v. McFadden, 18 id. 884. 
2 Cowper, 172. 8 7 Moore, 91. 
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action for improper conduct, on the ground that he was not a judge 
of record. 

In Foorde vy. Hoskins,' the court said that an action of tres- 
pass on the case did not lie against a lord for not admitting 
a copyhold tenant. A master in equity is not liable for error 
in judgment in taking security on a sale of property, if he did as 
well as he could ;? nor in Missouri was a recorder of deeds held 
responsible for honestly giving an incorrect certificate of a search 
as to title of property ;* and in Thames v. Loftus * the court said 
that no action would lie against an arbitrator for want of care, 
because he was an arbitrator; and in Earl of Radnor v. Reeve 
it was held that where the judgment of commissioners was final 
by the statute, their judgment could not be reviewed in an 
action questioning that judgment. 

In the United States, in the case of Kendal v. Stokes,’ an 
action was brought against K., postmaster-general, by the plain- 
tiff, for maliciously causing certain items, alleged to be due to 
plaintiff, to be erased from the books, and thereby injuring plain- 
tiff; but the Supreme Court of the United States said that the 
postmaster-general’s act was official, and not merely ministerial ; 
and that, if he had acted to the best of his ability, there could be 
no action, and in Decatur v. Paulding,’ the court said, that the 
interference by the judicial department with the executive, where 
the latter have to act with discretion and not ministerially, 
would lead to nothing but confusion. 

In New York, in People v. Lewis,* it appeared that the gov- 
ernor was authorized by statute to draw certain sums from the 
treasury to defray incidental expenses in the government; and 
it was held that no action would lie against him, questioning the 
propriety of certain items, as the governor had discretion, with 
the regard to the expenditure of the items, and therefore could 
not be called upon to account for an account. And in Pennsyl- 
vania school directors are not liable to action by a teacher, 


whose removal from office they have caused, unless actuated by 
malice.® 


1 2 Bulstrode, 336. 6 3 Howard, 87. See also Foster v. 
2 Fenwicke v. Sibbes, 2 Desau. (S. C.) McKibben, 14 Pa. 168. 


629. 7 14 Peters, 516. 
3 Wood v. Ruland, 10 Mo. 148. 8 1 Johns. 73. 
*8L.R.C.P.1. 9 Burton v. Fulton, 49 Pa. 151; Moore 


$3 B. & P. 891. v. School Directors, 59 Pa. 232. 
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In Green v. Purnell} a comptroller of the treasury in Mary- 
land was held to be not merely a ministerial officer, and that 
he could not be compelled to act where discretion was given 
him. 

Again, in California, in People v. Haight, it was held that 
prison directors, having control of the prisons, could terminate a 
contract made by them for convict labor, as they exercise a dis- 
cretionary power given them by the State over the convicts. 

Assessors of taxes are not liable for omitting to assess some 
taxable property,® and in New York it has been held that they 
are not liable thgugh they assess or omit to assess maliciously. 
So, also, the board of pilot commissioners is a quasi-judicial body, 
and not liable for honest errors of judgment.® 

The question has often been raised, whether a legislative as- 
sembly has a right at the common law to punish for contempt 
or breach of its privileges, and if it does possess such a right, to 
what extent it can be exercised. 

There is but little doubt that such a body may punish its own 
members for disorderly conduct or the like offences, and expel 
them from its sessions. Indeed, with regard to the Congress of 
the United States, this is given expressly by the Constitution.® 
But whether such an assembly can punish a non-member for 
breach of its privileges, or refusing to obey its injunctions, is a 
more doubtful proposition. 

There is no doubt but that the House of Commons and 
House of Lords of Great Britain do possess a right to punish for 
contempt, though it is not certain to what extent. 

The old cases seemed to extend the power of Parliament very 
far,’ on the principle that the Houses of Parliament were not 
only legislative, but formerly judicial, assemblies, and had this 
right, therefore, to punish as judges. 

Thus, in 4 Inst. 23, Lord Coke was of the opinion that each 
member had a judicial seat in the House of Commons, as for- 
merly the two Houses constituted one high court of judicature, 
and in the great case of Colby, Justice Blackstone said, the 
“House of Commons is a supreme court.” Without going at 


1 12 Md. 829. 2 45 Cal. 682. 5 Downer v. Lent, 6 Cal. 94. See also 
8 Dillingham v. Snow, 5 Mass. 546. Reed v. Conway, 20 Mo. 23. 
4 Weaver v. Devendorf, 8 Denio, 117. § See Clause III. sect. 15. 

See note 8, end, p. 504. 7 3 Wilson, 188. 
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length into the cases, it is sufficient to remark that the House of 
Commons holds this right because of its judicial character.! 

In the later cases the power of Parliament to punish for con- 
tempt has, however, been much restricted, and apparently, at 
present, the law is, that the Houses of Parliament may punish, 
with impunity, within their jurisdiction ; but the question of juris- 
diction is open to an inquiry in a court of justice, when properly 
presented.2. With regard to such a body as the House of Repre- 
sentatives, which has its existence and powers by the Constitu- 
tion and statute, the authority to punish for contempt is not 
analogous to that exercised by the legislature of Great Britain, 
as Congress is not a court, except for certain specified cases, as in 
cases of impeachment, &c., and holds no power by usage or pre- 
scription. 

In the early cases, the courts in the United States seemed 
inclined to empower Congress to exercise this authority; and in 
the case of Anderson v. Dunn * the Supreme Court thought that a 
person guilty of a breach of the privileges of the House of Rep- 
resentatives could be punished by that House, and that no action 
would lie against their officer for executing their sentence. 

In the late case of Kilbourn v. Thompson, however, Miller, J., 
in delivering the opinion of the Supreme Court of the United 
States on this subject, doubted the authority of Anderson v. 
Dunn, and, after a luminous and able review of the authorities, 
was of the opinion that Congress could not punish for contempt 
a recalcitrant witness, who was summoned before one of its in- 
vestigating committees, except where Congress sat as a judicial 
body, as in the case of impeachment of its own members; and 
said, there was no analogy between that body and the English 
legislature, because the latter had judicial powers. He left un- 
decided whether Congress has the right to punish, when it is 
necessary to enable either House of Congress to exercise success- 
fully their function of legislation. We refer the reader to his 
opinion as a careful and copious review of the law on this subject. 

It also frequently happens that officers of the army and navy 
are placed in a position where they are compelled to act with 


1 See the authorities reviewed by 4 Moore P.C. C. 18; Fenton v. Hampton, 
Miller, J., in Ailbourn v. Thompson, 2 Mor- 11 id. 847 ; Doyle vy. Falconer, L.R.1 P.C. 
rison’s Transcript, 57. 328. 

2 11 Adol. & Ell. 273 (Sheriff of Mid- 3 12 Wheat. 19. 
dlesex's Case). See also Keily v. Carson, 4 2 Morrison's Transcript, 57. 
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discretion, and in such cases they are not liable for innocent 
errors of judgment. 

Thus, in Sutton v. Johnston,! an action was brought against a 
naval officer for maliciously bringing one to court-martial. Bul- 
ler, J., said, that a naval officer was a quasi-judicial officer in this 
respect, and if such actions were allowed to lie, there would be 
an end of all discipline, for no one could punish a subordinate. 

In King v. Webb,? where an action had been brought against a 
naval officer for pressing a captain of a merchantman into the 
service, the court held it to lie, because there was an excess of 
jurisdiction and evidence of malice.® 

In Vanderheyden v. Young, it was held that the presiding 
officers in a court-martial are judges, and not liable in a suit by 
the party who is tried before them. 

The Attorney-General is a judicial officer, and may grant in- 
formations at his discretion.® 

The general principle deducible from these cases is that quasi- 
judicial officers are liable to action to substantially the same 
extent as judicial officers, not judges of record. 

It has been our effort to give briefly an outline of the liability 
of officers who are called upon to exercise discretionary duties 
in their employment; the task has not been a difficult one, as 
the cases on the subject are unusually harmonious, and the courts 
have almost always proceeded on logical and sound principles. 


ARTHUR BIDDLE. 
PHILADELPHIA. 


1 1 Tenn. 493. 411 Johns. 156. See also Martin v. 
2 1 Wm. Black. 19. Mott, 12 Wheat. 19. 
3 See also Dinsmon v. Wilks, 12 How. 5 State v. Dover, 9 N. H. 468. See 
404. also the liability of attorneys at law, dis- 
eussed in Story on Agency, § 25, note. 


DESCENT AND DISTRIBUTION OF REAL ESTATE. 


WHY SHOULD NOT A DECEDENT’S REAL ESTATE DE- 
SCEND AND BE ADMINISTERED LIKE PERSONALTY? 


THE first principle in the law of descents in cases of intestacy, 
as now established in most of the States of the Union, is, that 
real estate passes to the heir-at-law, and personalty to the admin- 
istrator. This distinction, of course, had its origin in the fact 
that after the Norman Conquest most of the lands in England 
were held by feudal tenure, by the terms of which they could not 
be transferred from one feudatory to another without the consent 
of the lord, “lest thereby a feeble or suspicious tenant might 
have been substituted and imposed upon him to perform the feodal 
services, instead of one on whose abilities and fidelity he could de- 
pend;” and for the same reason the tenant could neither subject 
the land so held to liability for his debts, nor change the succes- 
sion by will. A man’s personalty, however, was his own, to dis- 
pose of as he pleased, and therefore liable for the payment of his 
debts both in his own hands during life, and in the hands of his 
personal representative after his death. As he had held it during 
his lifetime free from any condition of performing feodal services, 
those who succeeded to it after him held it in like manner; and 
therefore the only restraints upon his power of disposing of it by 
will were such as arose from what was conceived to be his natu- 
ral obligation to make suitable provision for his family’s support, 
and from its liability for the payment of his just debts. That there 
were at one time good and sufficient reasons for making this dis- 
tinction in the law of descents of real and personal property in 
England is a matter beyond all dispute, but that any such reasons 
exist for keeping up the distinction in this country at the present 
time is a proposition entirely different, and one which admits of 
considerable question. 

Whenever any usage relating to the administration of justice 
is found productive of much delay or inconvenience, undoubtedly 
the present tendency is to demand that its friends show cause 
why it shall not be abolished; and unless such cause can be 
shown as is satisfactory to that thinking portion of the community 
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which manufactures and controls its public opinion, the objectiona- 
ble usage is doomed, and it becomes merely a question of time and 
manner as to when and howit shall be put an end to. Inaccord- 
ance with this spirit of the age, it is proposed in this article briefly 
to inquire whether any, and if any what, reasons still exist for 
the distinction which the law makes between the real and per- 
sonal estate of an intestate, both as to the manner of its de- 
scent, and as to the mode of subjecting it to liability for his 
debts. 

1. In the first place, can any one give a single intelligible 
reason why the real estate of an intestate should not descend to 
the same persons who become entitled to the residue of his per- 
sonalty after payment of debts ? 

The law of primogeniture and the policy of keeping up a 
wealthy landed aristocracy are reasons for maintaining the dis- 
tinction in England; but as the law of primogeniture does 
not exist in any of the States of the Union, and neither the 
laws nor public sentiment are in favor of a landed aristocracy 
here, of course these reasons are entirely inapplicable in America. 
Some of the States — generally Western ones — have by statu- 
tory provisions, almost or entirely, abolished this distinction, 
while in others the old common-law rules prevail to a greater 
or less extent, the principle of primogeniture, of course, being 
always disregarded. The principal differences in the rules of 
descent as to real and personal property, now prevailing in those 
States where the distinction is still kept up, may be comprehended 
generally in two classes: first, those relating to the different rights 
of surviving husbands or wives ; and, secondly, those relating to 
the descent of such real estate as the intestate may have ac- 
quired by devise, descent, or deed of gift, which by the laws 
of some of the States, when the intestate leaves no children, re- 
verts to the heirs or kindred of the person through whom it was’ 
acquired. Can any good reason be given for either of these 
distinctions? Why should the widow of a man who has invested 
his fortune in farms and warehouses be only entitled to a life in- 
terest in one-third of it, while the widow of his next-door neigh- 
bor, who has put his money into merchandise, or mortgages, or 
stocks, or government bonds, gets a third or perhaps a half of it 
absolutely? The mere fact that a man has invested his property 
principally in realty or personalty does not afford the slightest 
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indication as to its being much or little, or as to the permanence 
or solidity of his securities. Many personal securities, such ag 
government and some State or municipal bonds, are the safest and 
most permanent investments that can be found anywhere, while 
much real estate is entirely unproductive, and is only purchased 
with a view to speculation. Why, then, should the widow of a 
dealer in lands be entitled only to one-third of her husband’s cap- 
ital for life, while the widow of the retired banker gets the third 
or the half of his stocks and bonds absolutely ? 

When a mechanic dies, having invested all his savings in a 
little house and lot, why is his widow only entitled to her dower 
right therein, which she is only able to convert into money by an 
expensive chancery proceeding to which all the infant children 
must be made parties, while her sister, the widow of a shop- 
keeper who put his money into merchandise, can settle up his 
estate within a year and without litigation, and have the por- 
tion of his goods that falls to her share in whatever shape she 
prefers? Why should the law make fish of one and flesh of 
the other? 

Again, if it be right when a man dies intestate and leaving 
no descendants that a house, worth, let us say, from three to 
four thousand dollars, which was devised to him by his uncle, 
should go back to that uncle’s kindred, why should not a hun- 
dred thousand dollars’ worth of stocks and bonds which he 
may have acquired under the same will also return in the same 
direction ? 

Under both the ancient feodal system and the modern Eng- 
lish social system we find reasons and principles by which these 
differences can be accounted for and in many cases justified, 
but under the state of things at present existing in the United 
States they only serve to increase litigation and so burden with 
unnecessary expenses those who can least afford them, while 
at the same time they make the law of descents more compli- 
cated, and therefore more incomprehensible to the lay mind, 
to which it is of the last importance that it should be made 
as intelligible as possible. In view of the diverse and unfore- 
seen interpretations which the courts, from time to time, have 
placed upon testamentary documents, in their frantic and often 
vain —I had almost said absurd — endeavors to keep steadily 
in view that ignis fatuus, the intention of the testator, and at the 
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same time to observe certain fixed canons of construetion, by giv- 
ing to certain words and phrases an effect which, as a matter 
of fact, the judges are perhaps fully persuaded in their own minds 
the said testator had not the slightest idea of ever attaching to 
them; and in view of the further fact, that while many wills 
drawn by attorneys are bad enough, those prepared by laymen 
are apt to be infinitely worse, as well as much more numerous, — 
certainly every State owes it to its citizens to render the occa- 
sions for making wills as rare as possible, by enacting a law for 
the descent of property, in cases of intestacy, so clear and simple 
in its provisions that it can be easily understood, and so reason- 
able in its terms that the great majority of people will, except 
under peculiar circumstances, be well contented to have it ap- 
plied to their own estates after their decease. 

2. Assuming, then, that there is no reason why the real and 
personal estate of an intestate should not descend in the same 
manner, can any be given why they should not be made liable 
for his debts by one and the same process, and should not be 
administered as one single fund by proceedings had in the same 
forum, and why both heirs and distributees should not alike 
take their legal titles through his administrator ? 

When judgment has been once rendered against a debtor, exe- 
cution may, as a general thing, be issued forthwith during his 
lifetime against both his real and personal estate. Why, then, is 
it necessary that after his death the personal estate must first be 
administered in a court of probate, and that only when this has 
been fully done can his real property be made liable by a chan- 
cery suit to which all his heirs, including infants and non-resi- 
dents, are necessary parties? If it be not required to consult the 
distributees as to the application of the personalty to the pay- 
ment of debts, why must all the heirs to the realty be brought 
into court before any of it can be applied in the same manner ? 
Why have two separate proceedings in different courts for ad- 
ministering in each of them portions of the same man’s estate, 
when the whole of it could be distributed more expeditiously and 
economically by a single one? In other words, why should not 
all an intestate’s property be equally made assets for all purposes 
in the hands of his administrator ? 

The experiment has been tried, and works most successfully in 
several of the States, in this far, that the entire administration of 
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decedents’ estates is placed under the supervision of the probate 
courts ; and whenever the administrator finds the personal estate 
insufficient to pay off the debts and expenses due by the estate, he 
will, upon petition to such court, be authorized to sell so much of 
the realty as may be required to put him in funds for that purpose. 
Partition of real estate among heirs and devisees is also made under 
the supervision of the probate courts, and sometimes, where the 
heirs and distributees are the same persons, the realty and the resi- 
due of the personalty are constituted, to all intents and purposes, 
into a single fund, and are distributed under the same proceeding. 
Such is notably the case in the States of Georgia, Alabama, Cal- 
ifornia, and some others where the old common-law distinction 
between real and personal estate, so far as regards the rules of 
descent and administration, are almost entirely abolished ; and an 
examination of the codes of these States will show how much 
simpler and more rational is the system of administering de- 
cedents’ estates there, than the cumbersome and complicated one 
still prevailing in those States which have retained the old com- 
mon-law theory, that real estate is something so sacred in its 
nature that nothing short of a court of equity can worthily ad- 
minister it. No community that has once freed itself from this 
old system has ever shown much desire to return to it. 

But not even in the States I have mentioned, nor, so far as I 
am aware of, in any of the others which have adopted substan- 
tially the same system of administration, has the grievous yoke 
of the old feudal system been entirely thrown off; for it would seem 
that even in these States the title to all an intestate’s real estate 
vests directly in his heirs-at-law immediately upon his decease, 
although it does so subject to the administrator’s right to take 
and sell so much of it as he may require for payment of debts 
and expenses of administration. The title does not pass to them 
through him, as does that to the residue of the personalty. The 
evidence of their title to land is not a conveyance from him, 
but the decree of partition, if there was one, or if not, then the 
mere fact of their relationship to the intestate, taken in con- 
nection with the other fact, that the administrator did not 
convey that particular piece of land away to some one else. 
This is the weak spot in their system, for it is both illogical 
and inconvenient. It is illogical, because if the real estate 
descends to the same person, is subject to the same liabilities, 
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and is administered by the same tribunal as the personalty, the 
title to it should also, like that to the personalty, be made to 
pass through the administrator. It is inconvenient, because in this 
country, where transfers and mortgages of real estate are of such 
common occurrence, it would greatly facilitate the investigation 
of titles were all real estate made to vest directly in the admin- 
istrator or executor of the deceased owner, and if his heirs and 
devisees could only acquire a legal title to it by means of a deed 
from such administrator or executor, executed by order of the 
probate court. This would preserve a perfect chain of title to 
every piece of property, easily traceable upon the indexes of 
the land records, and would go far to protect the innocent pur- 
chaser against the claims of parties professing to be co-heirs with 
his vendor, but of whose existence he neither had, nor could 
have had, any knowledge or suspicion whatever, when he paid a 
full price for his land, unless he had been fully posted in the ped- 
igree and family history of the party from whom he bought. It 
would certainly be far more in accordance with an enlightened 
public policy for the law to encourage the improvement of real 
estate, by making titles to it more secure, if all such titles were 
absolutely vested in a man’s personal representatives after his 
decease, so that any litigation arising among his heirs and devisees 
as to the extent of their respective interests in his estate might 
be ordinarily confined to those claiming the property by devise 
or inheritance, instead of being held, as it often is, like a threat- 
ening incubus over any one desirous of purchasing the property 
for a fair price from the parties in actual possession, and who are 
clothed with an apparently perfect title to it. 

The only place in the Union which, so far as I know, can 
supply a complete illustration of what would be the practical 
working of such a system as is here advocated, by which the 
legal title to all an intestate’s real estate should at his death 
be vested absolutely in his administrator, in the same manner 
and for the same purposes as the title to his personal property 
now so vests, is the city of Baltimore, where a system sub- 
stantially the same has been for many years in active opera- 
tion side by side with that old one which prevails elsewhere 
throughout the country. In Maryland the common law has 
been modified by statute, perhaps as little as in any other 
State, and the distinction is still maintained between real and 
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personal property, both as regards the different rules of de- 
scent and the diverse methods of subjecting them to liability 
for an intestate’s debts; but it so happens that at least one- 
half, and probably one-third, of the ground in Baltimore is 
held by a species of tenure peculiar to that city, whereby the 
tenant acquires an interest, which, though nominally a term of 
years, and therefore technically a chattel, is yet for all practical 
purposes identical with an estate in fee-simple subject to a rent- 
charge, save only in the single particular that at his death it is 
administered on as personalty, instead of descending to his heirs 
like real property. This tenure is created by perpetually renew- 
able leases for long terms, which were introduced from Ireland 
over a century ago, and soon became .very common. By these 
the owner of the fee leases his land to the tenant for ninety-nine 
years at a fixed annual rent, with a covenant that at any time 
during the demise said lessor, his heirs or assigns, will, upon 
payment of a nominal sum or renewal fine, execute to the lessee, 
his personal representatives or assigns, a new lease of the said 
demised premises for a new term of ninety-nine years, to begin 
at the expiration of the first one, at the same rent, and contain- 
ing a like covenant for renewal, so that the term thereby created 
may be renewable, and renewed from time to time forever, the 
lessee covenanting to pay all taxes meanwhile. It will thus be 
seen that, with the exception of having to pay a ground rent, 
the tenant under one of these perpetually renewable leases 
stands now precisely as the owner of the fee-simple would, if all 
distinctions between the administration and descent of real and 
personal property should be abolished. 

In property of this kind the wife has no dower right, and con- 
sequently she need not join with her husband in making title to 
it, but as a compensation she is entitled at her husband’s death, 
and after his debts have been paid, to one-third of it absolutely, 
as in the case of his other personal estate ; and this right cannot 
be abridged or defeated by his will except with her consent. Some- 
times the rent thus reserved is merely nominal, as of ‘* one cent per 
annum, if demanded ;” but still the property is technically lease- 
hold, and has all the incidents of personal estate. It is true that 
there are disadvantages attending the complications which some- 
times arise from this kind of tenure ; but these almost without ex- 
ception are connected with the rights of the owner of the ground 
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rent, or are occasioned by assignments to different persons of parts 
of a lot, the whole of which is subject to one rent. Of course 
such difficulties could not arise in connection with land owned 
in fee-simple, but descending to the executor or administrator 
like personal property, and they may, therefore, for the purposes of 
this discussion, be left entirely out of consideration. With these 
exceptions the title to leasehold property in Baltimore is much 
more easily established than that to real estate. It is subjected 
to the payment of debts by a much simpler process. Whena 
partition or a sale for the purpose of partition is necessary, no 
tedious, expensive, and uncertain chancery proceeding is required, 
and when sold the purchaser can, by an examination of the land 
records and the proceedings of the Orphans’ Court, easily and cer- 
tainly ascertain exactly what he is buying, without the risk of ever 
having his title impaired by the unexpected appearance of some 
new heir who was left out in the division of the estate, as the 
remedy of such a person would be solely against the parties who 
received the proceeds of the land, and not against the land itself 
in the hands of a bona fide purchaser. Moreover, when there is 
a defect in the title by reason of an imperfect execution of a 
deed or an omission of some necessary party thereto, it can be 
promptly and easily remedied at any time, no matter how long 
after the death of the party whose legal title was not properly 
transferred, by the appointment of an administrator de bonis non 
upon his estate, who can execute the necessary confirmatory doc- 
ument. 

For the loss of the wife’s dower in such property her right to 
one-third of it absolutely, after payment of her husband’s debts, 
is ample, and more than ample compensation. The common-law 
system of dower is at best but a clumsy expedient to protect a 
man’s family from being left penniless through his own reckless- 
ness or extravagance. Homestead laws, marriage settlements, 
or the simpler practice, so much in vogue now-a-days, of taking 
the legal title to property in the wife’s name, are much more 
civilized as well as effective methods of accomplishing the same 
end. 

Certainly our present system of descents and of the transfer of 
title to lands, derived as it is from a bygone age and a different 
state of society, is far behind the requirements of the age in 
which we live, and is subjecting our people to needless burdens 
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of trouble, expense, delays, and litigation. Some reform is neces- 
sary, and sooner or later must come. It is hoped that the fore- 
going reflections may offer some suggestions as to the practical 
methods by which such reform can be accomplished, or may at 
least direct the attention of some of our legislators and jurists 
to the matter. 


Wm. REYNOLDs. 
Baxtimore, Mp. 
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THE statement that the State is not subject to the law, seems 
to most American lawyers an absurdity. . They, who are accus- 
tomed to see almost every obnoxious statute assailed as uncon- 
stitutional, and therefore void ; who derive so large a proportion 
of their incomes from successful resistance to attempts by the 
government to collect its revenues; and who know few greater 
intellectual pleasures than the perusal of an opinion on the con- 
struction of our fundamental law by one of the jurists who have 
been, or still are, upon the bench of our highest tribunal, — are 
surprised at hearing that the State can still say, like the Roman 
emperors, “ Legibus soluti lege vivimus.” Yet in the writings of 
the great pioneer in, if not the creator of, the science of jurispru- 
dence, John Austin; in the best text-book on the subject, that 
of Professor Holland; and in an acute criticism of the latter 
by so skilled a master of the art of analysis as Mr. Albert 
Dicey, — we find it laid down as axiomatical, that the sove- 
reign power is free from any legal duties, and can lawfully do 
what it will, while the first and last criticise such a doctrine as 
is asserted by the other, and maintain that it is also without par- 
ticular legal rights, and is necessarily beyond the sphere of posi- 
tive law. 

That the latter, admitting the former theory, is logically correct, 
it seems not difficult to establish. For as rights and duties, whether 
legal or moral, are correlative, one’s right to do a thing merely con- 
sisting in his capacity of, with the aid of public officers, preventing 
others from or punishing them for stopping him; and as in every 
developed system of law which accomplishes its main purpose, the 
prevention of bloodshed, he has a right to every act from which he 
is under no legal duty to forbear, — the State, if it can be consid- 
ered as standing in any other relation to law than as its creator, 
and is subject to no duties, must havea right to everything, and it 
is absurd to speak of its having more to one than to another. 

A theory so much at variance with our common modes of 
thought, however, in spite of our respect for those who defend it, 
should be examined carefully before it is allowed general accep- 
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tance. The argument in its support may be briefly stated. Law, 
it is said, is a rule of conduct prescribed and enforced by the 
State. If the State be subject to it, then it is in subordination to 
itself, which is an absurdity. An individual is only subject to a 
duty when he is compelled to act or forbear by the State ; which, 
as it is impossible for it to be both master and servant, cannot 
properly be said to compel itself, and hence must be free from 
duty. Therefore, when the seat of the sovereign power of a 
community is ascertained, the limits of law are reached ; for the 
creator cannot be subject to its creature. “ Besides,” says Austin, 
“where the sovereign government appears in the character of 
defendant, it appeals toa claim founded on a so-called law which 
it has set to itself. It therefore may defeat the claim by abolish- 
ing the law entirely, or by abolishing the law in the particular 
or specific case. Where it appears in the character of demand- 
ant, it apparently founds its claim on a positive law of its own, 
and it pursues its claim judicially. But although it reaches its 
purpose through a general and prospective rule, and through the 
medium of judicial procedure, it is legally free to accomplish its 
end by an arbitrary or irregular exercise of its legally unlimited 
power.” 

The fallacy, as is usually the case, will be found to lurk ina 
confusion of two ideas, represented by a single term. The word 
«State ’’ may mean either the concrete collection of individuals 
who form the governing body of a society, or an abstraction other- 
wise expressed by the term, ‘its organized power.” That the latter 
is not subject to municipal law, which only occupies itself with tan- 
gible objects, is self-evident ; but this rule does not apply to the 
former. 

The organized power of society cannot be properly said to be 
subject to the law of which it is a part; but the men who wield 
that power are, collectively as well as individually, restrained from 
passing its limits until they have been enlarged. The ultimate 
seat of the sovereign power of the United States is in three- 
fourths of the sovereign powers of the States. But even they, 
without the consent of their separate governments, could not 
lawfully destroy the individual existence of the rest, as Louis 
Napoleon did that of the French Provinces; unless, indeed, they 
should, by impeachment and appointment, place a set of men upon 
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the bench who would declare a nullity the constitutional provi- 
sion, “ that no State, without its consent, shall be deprived of its 
equal right of suffrage in the Senate.” But, until one of these 
things had been accomplished, the governing body would be 
powerless in the matter unless it subverted the law by force; 
which can be accomplished by a minority, as has been recently 
proved in the Southern States. And as in the science of pure 
mechanics, so in that of jurisprudence, friction, which here 
results from the conflict of law with morality, or, if the reader 
prefer the term, public opinion, must be eliminated from our cal- 
culations. A revolution, no matter how peaceably conducted, is 
still illegal. 

Moreover, the fact that a law may be repealed is no more in- 
consistent with its existence than that it may be overturned by 
force. Austin’s reasoning, that, because the government may 
repeal the law by which it has bound itself, it is under’ no legal 
duty to obey it, would equally prove that John Doe is under no 
obligation to pay his debt to Richard Styles, because Congress 
may at any time pass a bankrupt law discharging him. Nor is 
the argument of Mr. Dicey of much more weight ; when speaking 
of Professor Holland’s statement, that in public law * “ the State is 
present as arbiter, but is at the same time one of the parties 
interested,” and that “law without an arbiter is a contradic- 
tion in terms,” he says:? “Surely an arbiter who arbitrates 
between himself and another is in strictness no arbiter at all. 
... The very term implies the existence of at least three per- 
sons. Where the State arbitrates between itself and another 
person, there are, turn it which way you will, only two parties to 
the transaction ;”” whence he claims that it cannot be properly 
termed a legal one. Here, again, appears the confusion between 
the two ideas attached to the word * State.” The judge is, to be 
sure, a part of the organized power of society, but is by no means 
the same as the person or persons in whom is the supreme power 
of enacting laws, and who are most directly interested in the re- 
sult of the lawsuit. He frequently belongs to a political party 
which is in the minority, and his interests may lie in deciding 
against, rather than for, those who are represented by the name 
in the title of the cause; and, if he have a permanent tenure of 
office, is independent of them. 


1 Holland’s Elements of Jurispru- 22 Law Magazine and Review (4th 
dence, p. 79. series), p. 395. 


YIIM 


§22 THE SUBJECTION OF THE STATE TO LAW. 


If, then, the above reasoning be correct, no fault can be found 
with the recent statement of the Supreme Court of the United 
States, that the maxim “the king can do no wrong” has no 
place in American jurisprudence ;* and there is therefore no reason 
why it should not eventually be abolished from that of all coun. 
tries. An excessive respect for the writings of John Austin, upon 
whose great talents, in obedience to the law of reaction, almost as 
much too high an estimate is probably now placed as they were 
too meanly rated during his lifetime; an insularity of thought 
which seems to prevent most Englishmen from seeking for truth 
beyond the limits of Great Britain ; and possibly the reflex of the 
teachings of an anthropomorphic theory of religion, — have hitherto 
prevented those who have analyzed public law from separating 
the accidents attached to personal from the essential elements 
which continue in self-government, its highest form. Otherwise, 
it would have been observed ere now that, in this country at 
least, the regulation of the mutual rights and duties between indi- 
viduals and the State, like those between individuals themselves, 
has passed through the stages of evolution from disorder, through 
custom and morality, to positive law. And the perception of this 
truth would help men to realize that the establishment of a true 
international law is not only not impossible, but less distant than 
is usually supposed. Nor is this discussion without practical 
value. The great failing of the common law, due to its growth 
by and encouragement of indirect judicial instead of direct statu- 
tory legislation, is the resulting tendency in men bred under it 
to loose modes of thought and want of precision in expression. 
If we are to avoid much trouble in the age of codification, which 
is clearly at hand, there must be a great advance in our capacity 
for the drawing. and the interpretation of statutes. For those, 
and even the constitutions, of the present day abound in com- 
mands of imperfect obligation and phrases, which, before, and 
sometimes even after, they have been passed on by the courts, are 
hopelessly obscure. Nothing will help us more in this than accu- 
rate definitions and clear ideas of the leading terms of law; and 
these it will be hard to obtain until the scope of law itself is 
understood. 


RoGer Foster. 
New York. 


1 Langford v. United States, 101 U. S. 341. 
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Principles of the Law of Torts ; or, Wrongs Independent of Contract. First 
American, from the second English Edition, by ARTHUR UNDERHILL, M.A., 
of Lincoln’s Inn, Barrister-at-Law ; assisted by CLaupE C. M. PLUMPTRE, 
of the Middle Temple, Barrister-at-Law. With American Cases, by Na- 
THANIEL C. Moak, Counsellor-at-Law. Albany, N. Y.: William Gould & 
Son. 1881. 


Mr. UNDERHILL’S concise and useful little treatise, which first appeared, 
we believe, in 1873, has grown under the hands of its first American editor into 
a sturdy and handsome volume of some eight hundred pages. The English 
book contains an extremely neat statement, in the form of rules, of the leading 
principles of the law of torts. Each rule, with its limitations, is illustrated by 
a few well-chosen cases, briefly and accurately digested. The book’s clear style 
and attractive brevity have already brought it in England to a third edition, 
lately published, and it has also been favorably known in this country. 

The American editor of such a work has in hand a somewhat perplexing 
task, if he would imitate the brevity of the original. If it is hard, even in Eng- 
land, to put into a small compass any considerable part of the law, it is almost 
impossible to do so here, where the decisions of a multitude of independent 
courts are to be considered. It is not surprising, therefore, that Mr. Moak has 
not particularly aimed at brevity. His plan is simple. He has reprinted the 
text from the second English edition without change, simply adding under each 
head the American cases— or statements of the law condensed therefrom — 
sustaining, qualifying, or developing the principle stated by the author. The 
cases are cited as a part of the text, and not in foot-notes. 

The learned editor’s intention seems to be to cite enough of each case to show, 
not merely what is the recognized rule of law in each jurisdiction, but also, as 
far as possible, what are the exact circumstances under which the rule has been 
applied in each instance. The result is that the book has taken on the appear- 
ance of a digest rather than of an elementary work. The editor considers this 
mode of citation to be the most suitable for the practical use for which his book 
is intended. 

Without criticising the plan adopted, there are one or two slight criticisms to 
be made as to its execution. While the substance of a case is generally stated 
with clearness and brevity, there are instances where a long head-note seems to 
be simply reprinted, without quite enough regard to its importance or relevancy. 
See, for instance, on page 485, the abstract of a case beginning “‘ The invasion 
of an established right will, in general, constitute an injury for which damages 
are recoverable; ” and so on for a dozen lines of like generalities. As all this is 
the beginning of a head-note a page in length, it strikes us that a little condensa- 
tion would do no harm. Again, under the head of Negligence there is quite a 
collection of cases, cited at some length, with regard to positive and negative 
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evidence of negligence. In the pursuit of this subject the editor is led so far 
afield as to cite a head-note, which fills a page of his book (p. 322), about the 
relative weight of positive and negative testimony in a certain criminal prosecu- 
for rape. 

These are not serious faults, however, and from the hasty examination we 
have been able to make, it seems to us that Mr. Moak has made a useful work- 
ing edition of a valuable little book. There are a great number of American, 
including some Canadian, cases cited ; and the latest cases accessible to the editor 
seem to have been diligently sought out. Late English cases not found in the 
second English edition are also added. The book is to be praised for its ex- 
cellent appearance, and the index is quite minute and complete. There is, 
however, no table of cases, but the room gained thereby is perhaps better 
employed. 


A Treatise on the Law of Landlord and Tenant. By H. G. Woon, author of 
‘The Law of Fire Insurance,” &c. New York: Banks Brothers. 1881. 


In the treatise whose title is given above, a second American work on the 
law governing the relation of landlord and tenant is presented to the profession, — 
the result, as the author informs us in his preface, of ‘‘ several years of severe 
labor.” It contains over three hundred pages more than the well-known and 
excellent work of Mr. Taylor, and refers to about three thousand additional 
cases, and we can readily believe the author’s statement as to the time devoted 
to its preparation. We do not think it will prove as satisfactory to the student 
as Mr. Taylor’s book, since it partakes too much in many places of the character 
of a digest. So far, however, as we have been able to examine it, we regard it 
as a valuable addition to the literature on the subject of which it treats. The 
general arrangement of the work seems excellent. Separate chapters are de- 
voted to the different species of tenancy, beginning with tenancy by sufferance. 
A judicious use of classifying words at the head of each section — a feature 
which we remember to have seen suggested to the author in a review of one of 
his previous works — affords valuable aid to the practitioner, by enabling him 
to see at a glance what he dves not, as well as what he does want; while the 
frequent use of italics serves to bring out in clearer relief the principles deduced 
from the decisions. The principal faults of the author appear to be an undue 
tendency to repetition, and a disposition to amplify to an unnecessary degree in 
the notes what is made sufficiently clear in the body of the text. Thus, to cite 
a single illustration of the latter kind, on p. 348, he says: “‘ But it is held that, 
where a lease is made by an agent, the fact that he knows that the premises are tu 
be used for an unlawful purpose, the landlord not knowing the fact, contrary to 
the general rule, will not render the lease void as to him, or prevent him from 
recovering the rent, as, in such cases, the knowledge of the agent is not to be 
imputed to the principal ; ” and in the note he adds: “ In Stanley v. Chamberlin, 
30 N. J. L. 565, the agent of the plaintiff, who was the owner of real estate, 
rented the premises to the defendant, knowing that he intended to use them for 
gaming purposes. Plaintiff had no actual knowledge of the intended use. In 
an action for the rent the defence set up was, that the renting was for an unlaw- 
ful purpose. The court held that the knowledge of the agent was not to be im- 
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puted in this ease to the principal, and that the plaintiff was entitled to disown 
the agent’s contract, and to recover on a quantum valebat for the use of the prem- 
ises ;” and then proceeds to state the general rule mentioned in the text. In 
this, as in other instances which we have noticed in our examiuation of the book, 
we think that the author has overlooked a good opportunity for the application 
of his pruning-knife. 

A more serious blemish will be noticed in the citations, to the verification of 
which but little attention appears to have been paid. Thus, the case of Crommelin 
v. Theiss, 31 Ala. 411, appears successively as “‘ Crommelin v. Thias,” ‘‘ Cromelin 
vy. Thies,” and Cromlin v. Thiess ;” while in one instance, where the name of 
the same case is correctly stated, there is an error in the number of the volume 
in which it is contained. We have also failed to find in the table of cases some 
of the cases referred to in the notes. Such errors are, when frequent, simply 
inexcusable, and we trust that the author will bestow more pains upon such de- 
tails in the event of the issuing uf a second edition. 

The author concludes his treatise by stating the law and practice relating to 
the summary removal of tenants as it exists under the New York Code of 1880, 
the propriety of which seems to us rather questionable in a work which aims to 
supply the wants of the profession of large. 


Questions on Kent’s Commentaries, with reference to Illinois Statutes and Deci- 
sions where the law of the State differs from that laid down in the text. By 
REvBEN M. BENJAMIN, Professor of Law in the Illinois Wesleyan University. 
Chicago: The Chicago Legal News Company. 1880. 


Tuts book is intended as an aid to the student. Whether it will prove to be 
of value will depend upon the spirit and purpose with which it is used. If it is 
taken as an aid in recalling the principles laid down in the Commentaries, or as 
an assistance in reviewing, it will be of service, provided the student remembers 
that it is only on the principal points that questions are asked. If he uses the 
book with the idea that if he can answer the questions he has mastered Kent, 
instead of being an assistance, the book will prove a pitfall to him. 

The questions are clearly framed; but the author, perhaps, has not suffi- 
ciently distinguished between the more important and the less important por- 
tions of the text. For example, we doubt whether the following questions, 
or the many questions similar to them, are of much value to the student at 
law: — 

“What was the received opinion among Greeks as to inter-state duties and 
the rights of prisoners of law?” (Page 1.) 

“ What is remarked as to the maritime laws of the Athenians?” (Page 73.) 

“What would seem from a passage in one of the pleadings of Socrates ?” 
(Page 78, following a question on Roman bills of exchange.) 

The many classical allusions of Kent are interesting and of a certain value. 
They are incidental, however; and the parts of Kent’s Commentaries which the 
student should be led to fix in his mind are those which contain the law of to- 
day, and those portions of the common and civil law on which that law is more 
immediately built. 

The book contains, as is suggested on the titlepage, a considerable number 
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of references to the Illinois statutes and reports, and also questions upon the 
statutes and reports of that State which have altered the law as laid down in 
Kent. 

The book is well printed and neatly bound in a compact form. 


BOOKS RECEIVED. 


A Synopsis of the Testamentary Laws of all the States and Territories. By Edward 
H. Williamson, Attorney-at-Law and Conveyancer. Philadelphia: Published by 
Rees, Welsh, & Co. 1881. 

Zeitschrift fiir die gesamte Strafrechtswissenschaft. Herausgegeben von Dr. Adolf 
Dochow, ord. Prof. d. Rechte in Halle, und Dr. Franz v. Liszt, ord. Prof. d. Rechte 
in Giessen. Erster Band. Erstes Heft. Berlin und Leipzig: Verlag von J. Gut- 
tentag (D. Collin). 1881. Wien: Manz’sche K. K. Hofverlags- und Universitiits- 
Buchhandlung (H. Manz). 

Reports of Cases determined in the Supreme Court of the Territory of Utah, from the 
January Term, 1877, to the June Term, 1880, inclusive. Reported by Albert 
Hagan, of the Salt Lake Bar. Volume II. Chicago: Callaghan & Co. 1881, 

Massachusetts Digest. A digest of the reported decisions of the Supreme Court of the 
Commonwealth of Massachusetts, from 1804 to 1879, with references to earlier 
cases. By Edmund H. Bennett, Russell Gray, and Henry W. Swift. Three 
volumes. Boston: Little, Brown, & Co. 1881. 

Massachusetts Reports. Vol. CXXIX. Cases argued and determined in the Supreme 
Judicial Court of Massachusetts, June, 1880-November, 1880. John Lathrop, 
Reporter. Boston: Little, Brown, & Co. 1881. 

Practical Conveyancing ; a selection of forms of general utility, with notes interspersed. 
By Benjamin L. Oliver, Counsellor-at-Law. Revised and enlarged by Peter Oliver, 
Counsellor-at-Law. Revised and enlarged by the addition of numerous forms, by 
George C. Hopkins, Counsellor-at-Law. Fourth edition. Portland: Dresser, 
McLellan, & Co. 1881. 

A Treatise on Equity Jurisprudence, as administered in the United States of America; 
adapted for all the States, and to the union of legal and equitable remedies under 
the reformed procedure. By John Norton Pomeroy, LL.D. In three volumes. 
Vol. I. San Francisco: A. L. Bancroft & Co., Law-book Publishers, Booksellers, 
and Stationers, 1881. 
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GENERAL NOTES. 


Collisions at Sea: The Overtaking Rule, is the title of the following 
article in The Law Times, London, June 4, 1881: — 


“The great difficulty of making changes in a body of rules such as the Regulations 
for preventing Collisions at Sea, most of the clauses of which have been the subject of 
judicial interpretation, is obvious. 

“ Notwithstanding the utmost care, words introduced for a specific purpose are found 
when it is too late to have a wider bearing than was intended, or perhaps contain a 
latent ambiguity. So it comes to pass that the old and much-discussed subject of the 
duties and liabilities of vessels overtaking one another at sea is once more in a doubtful 
state. Before the alteration in the sailing rules, as far as their direct wording went, 
there was no obligation on a vessel which was being overtaken to show a light astern; 
but the rule which provided that nothing should exonerate any ship from the neglect of 
any precaution which may be required by the ordinary practice of seamen, or by the 
special circumstances of the case, had been construed in The Anglo-Indian, 33 L. T. 
Rep. x. 8. 233, 3 Asp. Mar. L. C. 1, to mean that, if a vessel saw another approaching 
her from a direction where her lights were not visible, and had reason to suppose that 
she was not in fact seen by such vessel, and that a collision was likely to occur, it was 
her duty to give some warning to such ship, not necessarily by exhibiting a light, but 
by some signal to indicate her whereabouts to the overtaking vessel. A few months 
later, however, in 1875, it was held in The Earl Spencer, 33 L. T. Rep. x. s. 235, 3 Asp. 
Mar. L. C. 4, that although a vessel had confessedly not looked out astern, and had 
therefore made no signal, yet she was not guilty of contributory negligence, inasmuch 
as, if the overtaking vessel had been going at a reasonable speed, she ought to have 
seen the other in time to avoid a collision. This state of the law was so clear that no 
further judical decision of importance, except perhaps The City of Brooklyn, 34 L. T. 
Rep. n. 8. 932, 3 Asp. Mar. L. C. 230, L. Rep. 1 P. Div. 276, in which case the deci- 
sion in The Earl Spencer was amply reaffirmed, was found to be necessary until the late 
alterations in the sailing rules. When these, however, were made, it was considered 
desirable to impose a direct duty on vessels being overtaken in place of the more indirect 
one founded on judical interpretation, and the following rule was made: Art. 11. ‘A 
ship which is being overtaken by another shall show from her stern to such last-men- 
tioned ship a white light, or a flare-up light.’ At the same time the old ‘overtaking 
rule’ was altered as follows: Art. 20. ‘ Notwithstanding anything contained in any pre- 
ceding article, every ship, whether a sailing-ship or a steamship, overtaking any other, 
shall keep out of the way of the overtaken ship.’ The words at the commencement of 
this rule clearly apply to three of the preceding rules, and, while it is obvious now that 
the faster sailing-ship must keep out of the way of the slower steamship it overtakes, as 
indeed was admitted before (The Philotare, 37 L. T. Rep. x. 8. 540; 3 Asp. Mar. L. C. 
512), and that a faster close-hauled vessel must keep out of the way of a slower over-_ 
taken one, though with the wind free, contrary to the decision in The Peckforton Castle, 
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37 L. T. Rep. x. s. 539, 816, L. Rep. 2 P. Div. 222,3 P. Div. 11, 3 Asp. Mar. L. C, 
511, 533, the exact connection of arts. 11 and 30 will need judicial decision before it is 
clear; and, with all deference, we scarcely think that Sir R. Phillimore has done much 
towards this in the case of the Spring, the first to come before him for decision under 
these rules. In that case the learned judge, after finding that a vessel called the Enter- 
prise was as a fact overtaking the Spring, proceeded: ‘ The articles which apply to this 
ease are the 11th and 20th. It is admitted that the Spring did not exhibit a light as 
provided by art. 11. Art. 20 provides that every vessel overtaking any other vessel 
shall keep out of the way. This obligation presumes that an intimation was given by 
the Spring that she was an overtaken vessel. We are of opinion that the collision was 
caused by her negligence to obey art. 11 as to carrying a proper light, and I pronounce 
her alone to blame.’ Now, in the absence of any direct finding that the state of the at- 
mosphere was such that the Enterprise could not reasonably have been expected to see 
the Spring without the aid ofa light shown by the Spring at a sufficient distance to have 
avoided the collision, — and the evidence, in our opinion, by no means went so far as 
that, — it appears to us that the learned judge failed to read arts. 11 and 20 together. 
On the contrary, he seems to have considered art. 11 first, and then to have concluded 
that, as the Spring had failed to comply with art. 11, the whole matter was at an end, 
and there was no necessity to consider whether the Enterprise had kept out of the way 
of the vessel she was overtaking, — a point which, by the very wording of the rules, has 
to be considered without reference to any of the preceding articles. If the matter is to 
remain as the learned judge has left it, art. 20 becomes a dead letter in such cases, and 
has exactly the same effect, and no more, than the special circumstances and proper pre- 
caution rules. This, we feel certain, was not the result intended. Before the new rules, 
the onus rested entirely on the overtaking vessel to keep out of the way, unless under 
the circumstances the overtaken vessel ought to have signalled to her. The new rules 
seem to divide the responsibility, imposing on the overtaken ship the duty of showing a 
light, and on the overtaking one that of keeping out of the way; but the decision of the 
learned judge has placed the onus entirely on the overtaken ship, and the result of this 
will be that fast-sailing and fast-steaming vessels will be able, unchecked as heretofore 
by the decision in The City of Brooklyn, to proceed on dark and cloudy nights at any 
speed they please so long as no lights are visible, while smaller vessels, with shorthanded 
crews, have a fresh duty, or rather necessity for self-preservation, imposed solely on 
them. In fact, in the absence of fog, there is now no limit placed on speed. ‘It is very 
convenient for commerce and travellers,’ as Lord Justice James said, in The City of 
Brooklyn, ‘to be able to go to America at eleven or twelve miles an hour,’ and it may be 
expedient that the law should be finally settled in this way ; but smaller vessels have, or 
ought to have, rights also, and we confess we should like to see the point discussed and 
decided in some higher tribunal.” 


NOTES OF EXCHANGES. 


The Criminal Law Magazine, Jersey City, N. J., May, 1881. 
Personal Identity. 


Self-criminating Evidence, by Decius 8. Wade, cites English and Amer- 
ican cases. 


i 
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Almanacs as Evidence of Past Occurrences. —“ The decision made in the 
above case, to the effect that an almanac is admissible to prove the hour at which the 
moon rose on a given night, is of much practical importance, and involves a ques- 
tion which, until recently, has not been the subject of adjudication. It has, indeed, 
often been held that a court will take judicial notice of the coincidence of the days of the 
week with the days of the month, of the course of time, and of the heavenly bodies. 
1 Greenleaf on Ev. § 5. But what authority there was as to the admissibility of an 
almanac to prove the hour of sun or moon rise, was distinctly opposed to the competency 
of such evidence. In Tutton v. Dark, 5 H. & N, 647, although it was not necessary to 
decide this point, there is a strong expression of opinion by Pollock, C. B., that an al- 
manac is not admissible to prove the hour of sunrise. At p. 648 he says: ‘ The almanac 
is part of the law of England. In Regina v. Dyer, 6 Mod. 41, it is stated that all the 
courts agreed it was; but it does not follow that all which is found in every printed 
almanac is part of it, as, for instance, the proper time of planting and sowing. 

“* Also, in Brough v. Perkins, 6 Mod. 81, it is said that the almanac is part of the 
law of England; but the almanac to go by is that which is annexed to the Common 
Prayer Book. Looking at that, I find it says nothing about the rising or setting of 
the sun, and I rather think that any information on that subject is quite recent.’ 

“The hour at which the moon rose is a fact, and it can fairly be argued, upon the 
general principles of the law of evidence, that the best evidence of that fact is the testi- 
mony of some one who observed its occurrence. Books of science generally are not 
evidence of the facts stated in them, although an expert may refresh his memory by 
their use. 2 Taylor on Ev. 1230. 

“ And although historical works are evidence of ancient occurrences, which do not 
presuppose the existence of better evidence, yet, if the facts related by an historian are 
of recent date, and may fairly be presumed to be within the knowledge of many living 
persons, then the book is not the best evidence within the reach of the parties. Morris 
y. Harmer’s Heirs, 7 Pet. (U. 8.) 559. 

“ But we govern our daily life by reference to the computations of the almanac, and 
these computations are more satisfactory to us than the testimony of persons who have 
actually observed the events predicted by such computations. The world at large re- 
gards the statement of an almanac in regard to the hour of sunrise as more certain and 
satisfactory than the recollection of individuals. A rule which would exclude the evi- 
dence of an almanac is too narrow and technical to find favor in modern jurisprudence 

“ The decision of the Maryland court on this point is sustained by a decision of the 
Supreme Court of Errors of Connecticut, in the case of State v. Morris, Alb. L. J. for 
Jan. 15, 1881, p. 57. In this case, upon a trial for burglary, the State was allowed to 
introduce an almanac for the purpose of showing the hour at which the sun set on the day 
on which the crime was committed. This was held to be no error, upon the ground that 
the matter was one of which the court could have taken judicial notice, and that the al- 
manac was received, not strictly as evidence, but to refresh the memory of the court and 
jury.” 


Challenge to Grand Juror — Plea in Abatement cites American cases. 


The Virginia Law Journal, Richmond, Va., June, 1881. 
Privilege of Witnesses cites English and American cases concerning crim- 
inating one’s self. 


The Central Law Journal, St. Louis, Mo., June 3, 1881. 
Conflict of Laws in relation to Marriages, by C. G. Tiedeman, cites 
English and American cases. 


Viuw 
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Ibid., June 10, 1881. 


Exemplary Damages, I, continued (II. and III.) in numbers for June 17 
and 24, by William L. Murfree, Sen., cites English and American cases. 


Southern Law Review, St. Louis, Mo., June-July, 1881. 


Fraudulent Mortgages of Merchandise, by Ed. J. Maxwell, cites Ameri- 
can cases. 


The Authority in the United States Courts of State Constructions of 
the Law of Municipal Bonds, by H. J. Beakes, cites many cases. 


Right of a Receiver to sue in a Foreign Court, by Simon Greenleaf 
Croswell, cites English, Irish, and American cases, and concludes : — 

“1, That the character, powers, and duties of the old chancery receiver are quite dif- 
ferent from those of the statutory receiver. 

“2. That the chancery receiver is a ministerial officer of the court, and will not be 


recognized by extra-territorial courts, under any circumstances, when suing in his own 
name. 


“3, That the title to possession of the goods or credits, when he sues in the name of 
the original owner or creditor, to his own use as receiver, will be recognized by extra- 
territorial courts on the principle of comity of nations, giving effect to his title, though 
only a possessory one. 


“4, That, in general, the statutory receiver has the general legal title to the property 
vested in himself. 


“5, That such title will be recognized by extra-territorial courts, as to both personal 
and real property, in all cases in England, and in all cases except where it conflicts with 
domestic creditors’ rights in the United States.” 


Consignee’s Right of Action against Carrier, by James O. Pierce, cites 
English and American cases. 


The American Law Register, Philadelphia, Pa., May, 1881. 

Contempt of Court, continued from April number, by Charles Chauncey, 
Philadelphia, cites English and American cases. 

Trade-marks, by Hugh Weightman, New York, cites American and Eng- 
lish cases. 

Husband and Wife.— Purchase of Necessaries by Wife.— Note, by 
Edmund H. Bennett, cites English and American cases. 

Bills and Notes. — Indorsement by One not a Party. — Note, by Henry 
Wade Rogers, cites a large number of cases concerning the liability of indorsers 
in the several States. 

Assignment for Benefit of Creditors. —Limitation of Time for Filing 
Claims. — Mistake of Creditor as to Time.— Delay in the Mails —Ina- 
bility of Court to grant Relief. — Note, by J. H. Stewart, cites English and 
American cases. 

Obstruction of Highway.— Public Nuisance. — Note, by W. H. S., 
cites English and American cases. 
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The Albany Law Journal, Albany, N. Y., June 11, 1881. 
Admission to the Bar is the subject of the following paragraph, backing 
the thorough side : — 


“ We are so often asked our opinion on this matter of admission that we have con- 
cluded to announce our creed as follows: First, a law-school education is infinitely better 
than that obtainable in an attorney’s office. Second, no court should admit an attorney 
without an examination conducted by or under the direction of the court. Third, the 
present court examinations are very inadequate and unequal, being generally either too 
easy or too difficult. Fourth, this special legislation in behalf of any particular law school 
or all law schools is very unseemly, Fifth, there ought to be no discrimination between at- 
torneys and counsellors, but one examination should suffice to admit the candidates as both. 
Sixth, it would be well to have a State board of examiners. Seventh, every law school 
ought to have at least a two years’ course. Eighth, a graduate from such a school 
ought to have some allowance made him on the term of study —say six months. Ninth, 
some time preiiminarily spent in an attorney’s office is indispensable. Tenth, the term of 
study should be three years, or three and a half, with an allowance of three months for 
vacation in every year, for those not attending a Jaw school ; and to law-school attendants 
the ordinary school vacations should be allowed.” 


The Law Times, London, June 11, 1881. 


Is a Mortgagee converted into a Mortgagee “in Possession” by the 
Attornment of the Mortgagor ? cites English cases. 


The Right Hon. Sir William Milbourne James, Lord Justice of Appeal, 
died on June 7. It is said that, though he was nearly seventy-four years of age, 
the keenness of his intellect and the quickness of his apprehension showed no 
sign of diminution up to the very last day when he sat upon the bench. In the 
Court of Appeal (see The Law Times for June 18, 1881), Bramwell, L. J., who 
was much affected, in some remarks upon the character of his friend, spoke of 
one of his very high traits as follows: “It was said of him, and truly, that he 
was rapid in the formation of his opinions and confident in the expression of them, 
and so he was, and so a man of his ability had a right to be; but I ean say this 
of him, that a more candid man never lived, nor one more ready to renounce an 
opinion, though he had given expression to it in the most contident way, if he 
thought it was wroug.” 


Ibid., June 18, 1881. 

Negotiability of Debentures payable to Bearer. — “ Though choses in action 
are now asignable at law, they are, as before in equity, only assignable subject to the 
equities existing between the original parties to the contract. But it has been held that 
that rule must yield when it appears from the nature or term of the contract that the 
chose in action must have been intended to be assignable free from and unaffected by such 
equities. Re Agra § Masterman’s Bank ; Ex parte Asiatic Banking Corporation, L. Rep. 
2 Ch. 391, at p. 397. In that case the bank gave to a firm the following letter: ‘ You 
are hereby authorized to draw upon this bank to the extent of £15,000, and such draft I 
undertake duly to honor on presentation. This credit will remain in force for twelve 
months from its date, and parties negotiating bills under it are requested to indorse par- 
ticulars on the back hereof.’ The firm drew bills under this letter to the amount of 
£6,000, and indorsed them to the appellant, who duly indorsed particulars on the letter 
of credit. The bank was afterwards wound up, and the firm found to be indebted to a 
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greater amount than £6,000, and it was held, that whatever might be the effeet of 
the letter at law, it constituted a contract to the benefit of which all persons taking and 
paying for bills on the faith of it were entitled in equity, without regard to the equities 
between the bank and the firm, and that the appellant was entitled to prove for the 
amount due on the bills, without regard to the state of the account between the bank 
and the firm, The essence of the letter, in the opinion of the court, was that the person 
taking bills on the faith of it was to have the absolute benefit of the undertaking in the 
letter, and to have it in order to obtain the acceptance of the bills, which are negotiable 
instruments payable according to their tenor, and without reference to any collateral or 
cross claims. 

“In the case of the Blakely Ordnance Company, Ex parte New Zealand Banking Cor. 
poration, L. Rep. 3 Ch. 154, B. and D., prior to the formation of the company, agreed 
with the promoter to sell their business to the company when formed, part of the pur- 
chase-money to be paid in debentures of the company, payable to bearer; and the articles 
of association adopted this agreement, and directed it to be carried into effect. The 
directors accordingly issued debentures to B. and D., payable to B. and D., their execu- 
tors, administrators, and assigns, or to the bearer thereof. On the company being 
wound up, Z., a bona fide holder for value of the debentures, was allowed to prove on 
the debentures, as the court held that the company, by adopting in the articles of asso- 
ciation the agreement which had been made by the promoter, had contracted to carry 
out what the real meaning of the agreement was, and not to avail itself of any equities 
that might exist between itself and B. and D. The court, however, doubted whether 
the debentures could at law be sued upon by the bearer in his own name, or whether 
they were good in law as bonds or not. So, too, in Higgs v. Assam Tea Company, L. 
Rep. 4 Exch. 387, the assignee was held entitled to sue free from the equities between 
the assignor and the defendants, because it was held, under the circumstances, that the 
defendants, from their conduct, must have intended that the debentures in the hands of 
assignees should not be subject to such equities. 

“ Again, in Re General Estates Company, L. Rep. 3 Ch. 758, the directors of a com- 
pany, the nature of whose business required that negotiable instruments should be 
issued, gave to J. H., for value, an instrument under seal headed ‘ debenture,’ by which 
the company undertook to pay to the order of J. H. £1,000, with interest half-yearly. 
Vice-Chancellor Page Wood thought that the instrument might be a promissory note, 
but, if not, that the company were bound by their promise publicly held out by the in- 
strument, that they would pay to the order of J. H., and could not set up against a 
transferee equities between themselves and J. H. His Lordship said: ‘ Where there is 
a distinct promise held out by a company, informing all the world that they will pay to 
the order of the person named, it is not competent for that company afterwards to set 
up equities of their own, and say that because the person who makes the order is in- 
debted to them they will not pay.’ The learned judge then distinguished the case from 
the previous case of Re Natal Investment Company, L. Rep. 3 Ch. 355. There the com- 
pany, in pursuance of an agreement which provided that part of the price of land 
sold by C. should be paid in debentures bearing interest, but did not say anything about 
the form of the debentures, gave to C. debentures by each of which they covenanted to 
pay ‘to him or his executors, administrators, or transferees, or to the holder for the time 
being of this debenture bond,’ a certain sum with interest. Lord Chancellor Cairns held 
that there was nothing in the debentures to take them out of the ordinary rule that the 
assignee of a chose in action takes it subject to the equities between the original parties to 
the contract ; that transferees simply meant assigns ; and that the words ‘ the holder for 
the time being of this debenture bond’ were only intended to dispense with the necessity 
of executing a formal assignment by deed. There being then nothing in any antecedent 
contract or in the surrounding circumstances of the case, and nothing in the construction 
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of the debenture itself, to show that the company intended to forego the ordinary rule, 
the transferee of the debentures could only prove subject to it. 

“In Crouch v. The Credit Foncier of England, L. Rep. 8 Q. B. 374, the defendants 
issued to M. debentures payable to bearer, and the court held that they were competent 
to make any stipulations they pleased with M. that would affect his and their rights 
only, and if M. sued in his own name for the benefit of an assignee (as in Higgs v. 
Assam Tea Company, ubi sup.), or if the assignee were proceeding in equity in his own 
name (Re Blakely Ordnance Company, Re Natal Investment Company, Re General Es- 
tates Company, ubi sup., and Re Imperial Land Company of Marseilles, L. Rep. 11 Eq. 
478), and the defendants set up some equitable defence good against the original con- 
tractee, and therefore generally good against the assignee also, it would be a good an- 
swer to say that the defendants had, with a view to induce persons to become the assignees 
of such instruments, represented that there were no such equities, and that the new 
holder was induced to take this instrument on the faith of that representation. That 
would amount to an estoppel at law, and in Blakely’s Case, ubi sup., it was heid a good 
answer in equity. -The court there said that, in Re Natal Investment Company, Lord 
Cairns thought that the mere fact of making an instrument payable to bearer did not 
amount to such a representation, but that he did not dispute that, if made out, it would 
produce the effect contended for, or say that such a provision was beyond the competency 
of the parties. 

“It is exceedingly difficult to reconcile the above cases, and, indeed, Malins, V.-C., 
in Re Imperial Land Company of Marseilles, ubi sup., professes himself unable to under- 
stand how Lord Cairns’s decision in Re Natal Investment Company, ubi sup., can be 
correct, if the judgment in Re Blakely Ordnance Company, Ex parte New Zealand Bank- 
ing Corporation, ubi sup., is to be considered good law. But, on the whole, the weight 
of authority seems to be in favor of the proposition that when a company having power 
to issue debentures issues debentures payable to bearer, a bona side holder thereof, who 
has received them without notice of any equities attached to them, as between the com- 
pany and the person to whom they were originally given, will not be affected by these 
equities in taking proceedings against the company in respect of the debentures. 


The Solicitors’ Journal and Reporter, London, May 28, 1881. 

“The Copyright in the Revised Version of the New Testament, so far as 
there is a copyright, has a very different position from that of the copyright in the Au- 
thorized Version. ‘The copyright in the Authorized Version was originally in the 
crown, the right being considered either as depending upon the circumstance of that 
translation having been made at the crown’s expense, or as arising out of the duty of 
the crown to provide the people with a correct version. The right was denied in Ireland 
by Lord Chancellor Clare (Grierson v. Jackson, Ir. T. R. 304), but has never been dis- 
puted in England since the case of Universities of Oxford and Cambridge v. Nicholson, 6 
Ves. 278. The crown, by letters-patent, has, from time to time, vested its exclusive 
right of printing and selling the Scriptures in the Universities of Oxford and Cambridge, 
concurrently with the Queen’s printer. The authors of the Revised Version have, as the 
public are informed in the preface, assigned the copyright to the universities. But how 
long does such copyright last? A private translator cannot, of course, invest his work 
with that perpetuity of copyright which the law forbids, merely by an assignment to an 
undying corporation. Although there has been such an assignment, the life of the as- 
signor (or in the case of a joint translation the life of the longest liver of the translators) 
and seven years afterwards, or not less than forty-two years in all, — not the life of the 
corporation, — regulates the term of the copyright. There is, however, a statute passed 
in 1775, which at first sight, seems to vest a perpetual copyright in the universities. The 
Act 16 Geo. IIL. c. 53, after reciting that ‘authors . . . may give the copies of books 
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composed by them to or in trust for one of the two universities, &c., and may direct 
that the profits arising from the printing and reprinting such books shall be applied 

. . asa fund for the advancement of learning and other beneficial purposes of educa- 
tion within the said universities ; and that whereas such useful purposes will frequently 
be frustrated unless the sole printing and reprinting of such books be preserved and se- 
cured to the said universities in perpetuity ;’ provides that the said universities shall have 
for ever the sole liberty of printing and reprinting ‘all such books as shall be bequeathed 
or otherwise given by the author or authors of the same respectively to or in trust for 
the said universities.’. But this statute can hardly avail to extend the copyright in the 
Revised Version, forin the first place it appears from the preface to that work that there 
was an ‘arrangement providing for the necessary expenses of the undertaking,’ and in 
the next place the statute in terms applies to originals and not to translations.” 


“A question has already arisen whether the Revised Version of the New Testa- 
ment may be used in churches when the second lesson comes to be read. It has been 
said that the Church of England has never tied herself down to a particular translation, 
although where the Bible forms a part of the Book of Common Prayer — as is the case 
with the Epistles and Gospels — the old version must, by the very terms of the Act of 
Uniformity, be used to the letter. There is, however, direct authority for the proposi- 
tion that even in the lessons the Authorized Version must be used. In Newbery v. Good- 
win, 1 Phil. 282, a suit was brought against a clergyman for (inter alia) ‘ irregularities 
in reading the Holy Scriptures,’ and a monition was decreed against the defendant to 
refrain for the future from offending in the manner charged in the articles. Sir John 
Nicholls said: ‘The law directs that a clergyman is not to diminish, in any respect, or 
to add to the prescribed form of worship. Uniformity in this respect is one of the lead- 
ing characteristics of the Church of England. Nothing is left to the discretion or fancy 
of the individual. If any minister were to alter, omit, or add according to his own taste, 
this uniformity would soon be destroyed, and though the alteration might begin with 
small things, yet it would soon extend itself to more important changes in the public 
worship of the Established Church, and even in the Scriptures themselves the most im- 
portant passages might be materially altered under the notion of giving a more correct ver- 
sion, or omitted altogether as unauthorized interpolations.’ The principle of this case will, of 
course, hold good as regards any version not authorized, although produced under the au- 
thority of Convocation. The case appears to proceed upon the authority of the Canons. 
The 14th Canon prescribes that ‘all ministers shall observe the orders . . . prescribed 
in the Book of Common Prayer, as well in reading the Holy Scriptures, and saying of 
prayers, as in administration of the sacraments, without either diminishing, in regard 
of preaching or in any other respect, or adding anything in the matter or form thereof.’ 
Canon 80 also directs that ‘ if any parishes be yet unfurnished with the Bible of the larg- 
est volume, the churchwardens shall within convenient time provide the same at the 
like charge of the parish.’ Both these Canons clearly proceed on the assumption that, 
whether altered or not by authority from time to time, one uniform text shall be used at 
the same time in all churches.” 


The Law Journal, London, June 11, 1881. 
The New Revised Version.— The Lord Chancellor (Selburne) has ad- 
dressed a letter, of which the following is a part, to the Bishop of Lincoln: — 


“If any clergyman reads in his church the lessons appointed for the Sunday and 
other services from the ‘ Revised’ Version before it has been recommended or authorized 
by some sufficient public authority, he will, I think, incur a serious risk of being held to 
be an offender against law. 
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“It is, I daresay, true that no documentary proof of the authority of the version com- 
monly reputed to be authorized is now forthcoming. But this proves very little. If 
(for example) it was ‘ appointed to be read in churches’ (as is expressly stated on the 
titlepage of 1611) at the time of its first publication, nothing is more probable than that 
this may have been dene by Order in Council. If so, the authentic record of that order 
would now be lost, because all the council books and registers from the year 1600 to 
1613, inclusive, were destroyed by a fire at Whitehall, on Jan. 12, 1618 (O. S.). 

“Nothing, in my opinion, is less likely than that the king’s printer should have 
taken upon himself (whether with a view to his own profit or otherwise) to issue the 
book (being what it was, a translation unquestionably made by the king’s command- 
ment, to correct defects in earlier versions of which the use had been authorized by 
royal injunctions, &c., in preceding reigns) with a titlepage asserting that it was ‘ ap- 
pointed to be read in churches,’ if the fact were not really so. That this should have 
been acquiesced in by all the ecclesiastical and civil authorities of the Church and realm, 
instead of being visited with the punishment which (in those days of the Star Chamber 
and the High Commission Court) was so readily inflicted upon despisers of authority, is 
to my mind absolutely incredible upon any hypothesis except that of the use of the book 
being really commanded. 

“ At the Savoy Conference, the eighth ‘ general exception ’ of the Puritan divines re- 
lates to the use in certain parts of the Liturgy of the ‘Great Bible’ version. They desired 
that, instead thereof, the new translation ‘ allowed by authority ’ might ‘alone be used.’ 
The bishops answered, ‘ We are willing that all the Epistles and Gospels, &c., be used 
according to the last translation ;’ and this promise they performed, stating, in the pref- 
ace to the book established by the Act of Uniformity, that ‘for a more perfect render- 
ing,’ the Epistles and Gospels, and other portions of Holy Scripture, inserted ‘in sundry 
other places,’ of the Liturgy, were ‘now ordered to be read according to the last trans- 
lation ;’ while, as to the Psalter, they ‘noted’ that it followed ‘ the translation of the 
Great English Bible set forth and used in the time of King Henry VIII. and Ed- 
ward VI.’ 

“ The calendar of ‘ Lessons’ in this book of 1661-62 must, I suppose, be admitted to 
refer to some English Bible. The question is, what English Bible? Uniformity in the 
order of public worship was the purpose of the whole book ; therefore, it cannot have 
been meant to leave every clergyman to translate for himself, or to select for himself 
among any existing translations at his discretion. The same lessons were to be read in 
all churches, It is not, on the other hand, conceivable that any version earlier than 
that of 1611, and confessedly less accurate (else wherefore adopt the ‘last translation’ 
for the Epistles and Gospels ?), can have been intended. The question has practically 
been answered by the subsequent reception, understanding, and use of above two hundred 
years. During all that time the version of 1611 has been universally treated as being 
what it purported to be when first issued in 1611 and ever since, i. e. ‘appointed to be 
read in churches.’ It is one of the best established and soundest maxims in law, that for 
a usage of this kind a legal origin is to be presumed when the facts will admit of it. It 
is no argument to the contrary that some divines, accustomed to the use of earlier ver- 
sions, may have continued to use them in their sermons or other writings after 1611. 
The appointment that this version only should be ‘ read in churches’ would not take 
away that liberty. 

“There may, of course, be other arguments, which I do not know or have not con- 
sidered. My object in saying so much has been only to point out the fallacy of the as- 
sumption (if there are any who make it), that the British Bible of 1611 is to be regarded 
as without authority unless some royal injunction, proclamation, or order appointing it 
to be read in churches can be produced.” 
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The Law Journal, Loudon, May 28, 1881. 

A Solicitor struck off the Rolls. — “ In the Queen’s Bench Division, on Saturday 
the 21st inst., an application was made, at the instance of the Incorporated Law Society, 
to strike William Henry James Pook, solicitor, of Greenwich, off the rolls for miscon- 
duct. He had received for his client a considerable sum of money — about £400 — for 
payment to his creditors ; and though he had, with his client’s subsequent assent, ap- 
plied part of the money to the payment of a debt due to himself, and had also applied a 
small portion to the payment of other creditors, he had applied the larger portion to 
his own use, But he had, since these proceedings, made full restitution. Lord Cole- 
ridge said that he and his brother Bowen, having taken time to consider the case, had 
come to the conclusion that there was nothing to mitigate the sentence they felt compelled 
to pronounce. It was obvious that the restitution so recently made was made under press- 
ure and from fear, and could not be taken into account. He was a person clothed with 
a character of exceptional responsibility, and invested by the court itself with powers which 
might be abused. He was the officer of the court, and was accredited to the world by 
the court itself, and in that character he was intrusted with the confidence of clients in 
matters often of the most delicate and important nature. Honor and honesty, therefore, 
were of the very essence of the character of a solicitor; and if a person showed by his 
conduct that he was unfit to exercise those exceptional powers with which he was en- 
trusted, the court had no alternative but to take those powers from him. Sorry as they 
were, therefore, to have to take such a course, they had no alternative but to order that 
Mr. Pook’s name be struck off the rolls. 


The Irish Law Times and Solicitors’ Journal, Dublin, June 11, 1881. 
Remoteness of Consequential Damage, V., continued (VI.) in the number 
for June 18, continues previous articles, and cites English and American cases. 


The Journal of Jurisprudence and Scottish Law Magazine, Edinburgh, 
June, 1881. 

The Law of Building Restrictions in Feu-Rights, cites English and 
Seotch cases. 


Canada Law Journal, Toronto, June 1, 1881. 


Dominion Control over Provincial Legislation, hy A. H. F. Lefroy, is 
continued in the number for June 15. 


The Canadian Law Times, Toronto, June, 1881. 

Can the Jury convict of Common Assault upon an Indictment for 
Murder or Manslaughter? (concluded), by W. A. Polette, Montreal, cites 
English cases. 


CORRESPONDENCE. 


CORRESPONDENCE. 


International Law. — Criminal Law. — Conflict of Laws. 


TOx10, JAPAN, May 13, 1881. 
To the Editor of the American Law Review : — 

Sir, — I send you a brief report of a case recently decided in the British court 
in China, under the peculiar extra-territoriality laws that prevail in this part of 
the world, which may prove of interest to your readers. 

I have condensed it from a very long report in the Hong Kong daily press. . . . 


Yours very truly 


Professor of Law in University of Tokio. 


In H. B. M. Supreme Court ror CHINA AND JAPAN. 
BeroreE Frencu, C. J. 


Regina v. Page. 


Under a treaty by which the government of Great Britain is given exclusive jurisdic- 
tion over its subjects in China : — 

If a British subject kills a Chinese in China, the fact that the killing is adopted and 
ratified as an act of state by the Chinese government does not deprive the British court of 
jurisdiction to try him for murder for the killing. Nor is such adoption and ratification 
a sufficient defence under a plea of not guilty. 

The case is to be decided by the same rule as if the act had been done in England. 

If the accused is engaged, in company with Chinese customs officers, in an attempt 
to capture smugglers, and in the attempt fire-arms are used by the pursuers in a manner 
not justifiable by the law of England, but justifiable by the law of China, it seems that 
the accused can, in some cases, be held responsible for the killing of one of the smug- 
glers by a shot so fired by one of the Chinese. 

If two British subjects are lawfully employed in the service of the Chinese government 
as customs officers, one can be compelled in a British court to disclose communications 
made to him by the other in the course of and relating to his official duty as such cus- 
toms officer. 

By the treaty of Tiensin (1858), between Great Britain and China, it was provided, 
that British subjects who commit any crime in China shall be tried and punished by the 
British Consul, or other public functionary authorized thereto, according to the laws of 
Great Britain. 

By the Chinese and Japanese Order in Council (1865), the jurisdiction in China 
under said treaty was conferred on H. B. M. Supreme Court for China and Japan. 

Section 6 of said Order in Council provides that, with certain exceptions, any act 
other than an act that would, by a court of justice having criminal jurisdiction in Eng- 
land, be deemed a crime or offence making the person domg such act liable to punish- 
ment in England shall not, in the exercise of criminal jurisdiction under said Urdcr, be 
deemed a crime or offence making the person doing such act liable to punishment. 
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Defendant was indicted for murder and manslaughter by killing a Chinaman within 
the territorial limits of China. 

He filed a plea to the jurisdiction, setting forth that he lawfully, and with the con- 
sent of the Queen, entered into the service of the Emperor of China as a customs reve- 
nue Officer, and was in such service at the time of the killing ; that as such officer it was 
his duty to aid the Chinese government in the prevention of smuggling; that on the 
day of the killing he, in the due and lawful discharge of his duty as such officer, accom- 
panied by certain subjects of the Emperor of China, attempted to capture persons en- 
gaged in smuggling, and to seize the smuggled goods; that the smugglers resisted by 
force, and that fire-arms were lawfully used by him and the Chinese with him ;! that 
the killing was lawful by the law of China; that such killing was the crime charged; 
and that the proper Chinese authorities had inquired into the matter, and approved and 
ratified the act of killing as an act of state of the Chinese government. Demurrer to 
the plea. 

Mr. Francis, in support of the demurrer. This is not a plea to the jurisdiction. A 
plea to the jurisdiction could go only on the ground (1) that the prisoner was not a 
British subject, (2) that the alleged offence was committed outside of the jurisdiction of 
the court, (3) or that the powers of the court did not extend to this class of cases. 

As a plea of autre fois acquit it is bad, because (1) that is properly a plea in bar ; (2) no 
Chinese tribunal has authority to try and acquit a British subject. 

Mr. Hallyer, for the prisoner. Whether an act is an act of state or not must be de- 
cided by the court ; but if it is once decided to be so, the court can take no further cog- 
nizance of the matter. Here the demurrer admits it to be such an act. Musgrave vy, 
Pulsilo, 5 App. Ca. 100; Regina v. Leslie, 26 L. J. M. C. 97; Hart v. Gumpach, 4 P, 
C. App. 439; Phillips v. Eyre, 6 Q. B. 1; Brown v. Benham, 2 Ex. 167. 

Abstract of opinion of the court. The defendant’s argument amounts to this, that the 
provision in the treaty giving jurisdiction to the Queen over her subjects in China should 
be considered as containing the following proviso: “ Provided always, that such juris- 
diction shall not exist in cases in which the acts, the subject of a complaint, by whom- 
soever made, against a British subject, shall be shown and declared to be acts of state 
on the part of the Chinese government.” This would withdraw British subjects in such 
cases from all jurisdiction, since the Emperor of China has given up all jurisdiction 
which he might otherwise have over them. The consequence might be that acts would 
be excused as acts of state which could not be approved of outside of the country where 
they were committed. 

The court must entertain jurisdiction to decide whether the acts are bona fide acts of 
state. Something more than the mere fact of their being approved as acts of state 
would be required. And there might be a difference in the laws of the two countries 
with reference to the matters of complaint. It is said that, as the court admits evidence 
to prove the laws of China as to land tenure and contracts about land, and is bound by 
that law in regard to such contracts, so it would admit evidence as to the law of China 
with regard to smuggling, and be bound by that law. But by the law of nations, which 
is part of the law of England, contracts in regard to land are governed by the law of the 
place where the land is situated. To apply the same doctrine in the manner contended 
for would be to make the law of China in regard to smuggling the law of England, con- 
trary to the express provisions of the Order in Council. 

No case has been referred to where an act of state of a foreign government has been 
held to be an answer to a criminal charge in a British court. Dobree v. Napier, 7 Bing. 
N. C. 781, and Burn v. Denman, 2 Ex. 167, were civil cases. In Reg. v. Leslie, 26 L. J. 


1 The plea contained no statement that in such use of fire-arms one of the supposed 
smugglers was killed ; but such was the fact. 
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M. C. 97, where the defendant, a shipmaster and a British subject, carried political 
prisoners from Valparaiso to Liverpool by the authority of the Chilian government, he 
was held liable for what he did on the high seas, since he was there subject to the law 
of England. That is an authority against the defendant, since the present case is to be 
determined in the same manner as if the acts complained of had taken place on English 
territory. 

The demurrer is sustained. 

The defendant then pleaded not guilty. 

On the trial, it appeared that information had been received at the custom-house of ‘ 
an intended smuggling of opium from a steamer ; that defendant went with Chinese offi- 
cers of the customs in a boat to intercept the smugglers, that packages supposed to 
contain opium were thrown from the steamer and picked up by men in a dug-out, the 
supposed smugglers, who immediately made for the shore pursued by the custom-house 
boat, and that shots were fired from the custom-house boat, one of which killed one of 
the supposed smugglers. It was left in doubt on the evidence whether the men in the 
dug-out fired at all; and, ifso, which boat fired first, whether or not the defendant's 
boat had the customs flag flying, and who fired the fatal shot. 

Mr. Hallyer, for the prisoner, argued that since the Chinese who were with the pris- 
oner were clearly engaged in a lawful act, according to the law of their own country, 
the prisoner could not be held liable unless he himself fired the fatal shot. 

The court charged the jury, as to the subject of the law to be applied, that the case 
must be decided according to the law of England. The Queen has not given up her 
control over her subjects by suffering them to enter the Chinese service. By the law of 
England, the mere fact that the men in the dug-out were suspected of smuggling would 
not justify their being fired at. Under the Customs Consolidation Act smugglers may 
be fired at if they refuse to come to, provided that a signal gun is first fired, and the 
pursuing boat has a pennant or ensign flying. If the pursuit in which the defendant 
and others were engaged was a wrongful pursuit, and the firing was intentional and 
without just cause or excuse, then the defendant would be guilty of murder, though his 
was not the hand that fired the shot. 

The jury said that they understood the court to say that in case of murder it would 
not be necessary to prove who fired the fatal shot, but they did not understand whether 
it would be necessary in case of manslaughter. 

The court then further charged, that if the firing was deliberately and intentionally 
at the people in the dug-out, it would be murder no matter whose hands fired the shot, 
if without just cause and excuse; but if the firing was in pursuit of a lawful act, which 
the prevention of smuggling was, the prisoner should be acquitted, if the jury should not 
be satisfied that his hand fired the fatal shot. 

The jury brought in a verdict of not guilty. 

In the course of the trial one Parkhill was called as a witness by the prosecution. 
He testified that he was a British subject employed in the Chinese customs service, and 
the official superior of the prisoner ; that, after the killing, the prisoner, in the course of 
his duty as a customs officer, came and made a verbal report to the witness, as his offi- 
cial superior, about the affair, as it was his duty to do; and that the witness obtained the 
report from the prisoner in the course of witness’s official duty for the purpose of com- 
municating it to the (Chinese) official superiors of the witness. He was then asked 
what the prisoner said to him in that report, which he declined to answer, on the ground 
that the report belonged to the Chinese government, and it would be a breach of his duty 
to the government to disclose it. 

After argument, during which Beatson v. Skene, 29 L. J. Ex. 430, was cited by the 
prisoner’s counsel, the court overruled the objection, and ordered the witness to answer 
the question. 
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NOTES OF CASES. 


STATE COURTS. 


CONNECTICUT. 


Will.— Charitable Bequest to Corporation. — Lapse. — Construction 
of Statute of Another State. — (Head-note.) —A statute of the State of New 
York provides that no person having a husband, wife, &c., shall by will bequeath to any 
charitable corporation more than one-half of his estate. Ze/d, not to affect a bequest 
made by a testator domiciled in Connecticut to a charitable corporation domiciled in 
New York. In constrning a statute of another State, this court will adopt the con- 
struction given to it by the highest court of that State. A legacy for charitable purposes 
was given to a Pennsylvania corporation, which, after the will was made and before the 
death of testator, transferred its property and franchises to a New York corporation 
carrying on by the same agencies the same charitable work ; the legacy was a general 
one. Jeld, that the legacy lapsed, and became intestate estate. Crum y. Bliss. Su- 
preme Court of Errors. To appear in 47 Conn. 


Judgment Lien as a Statutory Mortgage.— Insolvency. — The act of 
1878 provides that a judgment creditor may place a lien for his judgment on real estate 
of the debtor by causing to be recorded in the town clerk’s office a certificate setting 
forth the judgment and describing the real estate, which lien may be foreclosed or re- 
deemed like a mortgage. Held, that such a lien is a statutory mortgage, and not an 
attachment, and that it is not dissolved by proceedings in insolvency on the part of the 
debtor. Beadsley v. Beecher. Supreme Court of Errors. To appear in 47 Conn. 


Will. — Life-estate.— Gift over in Default of Children.—A testator 
gave a portion of his estate to his daughter, to be held by trustees, who were to pay over 
the income to her during her life, and on her death to convey such property to her chil- 
dren, if she left any, and in default of children, to such person or persons as she by will 
should appoint ; and in default of appointment, then to her heirs-at-law, living at her 
death, in the same manner and proportions as if she had died intestate. Held, that the 
daughter took a life-estate only. Had there been no disposition of the property in de- 
fault of children, she might have taken an absolute estate. Maltby’s Appeal. Supreme 
Court of Errors. To appear in 47 Conn. 


Evidence. — Declaration of Woman after Rape upon her. — Particulars 
admitted. — (Head-note.) — Upon an indictment for rape, the testimony of the woman 
upon whom the offence was committed may be confirmed by evidence that she told the 
same story out of court, and this evidence is not limited to the mere fact of her having 
made such a statement, but may extend to the particulars of it. 

Where a considerable time has intervened between the commission of the offence and 
the statement, this fact, with all the circumstances, is to be considered by the jury in 
weighing the evidence. State v. Byrne. Supreme Court of Errors. To appear in 47 
Conn. 

IOWA. 


Bills and Notes.— Alteration.— Surety discharged by adding Surety. 
— (Head-note.) — Where a promissory note is executed by principal and surety, and 
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delivered to the payee, procuring another to be added as additional surety thereon, 
without the knowledge or consent of the first surety, is such an alteration as will oper- 
ate to discharge such first surety. Berryman y. Manker. Supreme Court. June 7, 1881. 
— The Northwestern Reporter, St. Paul, Minn., June 18, 1881. 


MAINE. 


Attorney and Client.— Disbarring Attorney. — P., an attorney-at-law, was 
charged with violating his official oath in not conducting himself in his office with all 
good fidelity to his clients ; and it was set out that by false pretences and representa- 
tions he obtained the signature of Mrs. H. to a bill of sale of her household goods and 
other chattels to his wife; that, after obtaining the bill of sale, he advised and induced 
her to leave the State, falsely alleging that she was about to be arrested by an officer 
and put in prison, and that it was necessary for her to leave the State immediately to 
avoid arrest ; that after her departure he took possession of the property and refused to 
deliver them up to Mrs. H., who was compelled to bring replevin to recover the goods, 
in which action she recovered judgment. Held, that, by assuming to advise and act for 
Mrs. H. under the circumstances of this case, he subjected himself in his relations with 
her to the obligations of an attorney to his client. The case presented is one which not 
only warrants, but requires the removal of P. from the office of attorney and counsellor 
of this court. Strout v. Proctor, Supreme Judicial Court. To appear in 71 Me. 


MASSACHUSETTS. 


Corporation. — Notice. Knowledge of Agent before Employment. — 
Presumption of Notice to Principal. — (//ead-note.) — A notice to a bank di- 
rector or trustee, or knowledge obtained by him while not engaged either officially or 
as an agent or attorney in the business of the bank, is inoperative as a notice to the bank. 
Knowledge of an agent, obtained prior to his employment as agent, and which he has 
no personal interest to conceal, will be an implied or imputed notice to the principal, 
when the knowledge in so fully in the mind that it could not at the time have been for- 
gotten, and relate to a matter so material to the transaction as to make it the agent’s 
duty to communicate the fact to his principal. The presumption that an agent will do 
what it is his duty to do, having no personal motive or interest to do the contrary, is so 
strong that the law does not allow it to be denied. Fairfield Savings Bank y. Chase, 
Supreme Judicial Court. Decided May 13, 1881. Opinion in The Reporter, Boston, 
Mass., May 15, 1881. 


Action for Deceit. — Vendor's Representations. — Fraud. — Pleading. — 
In an action for deceit in a sale of goods the seller’s statements as to the value of the 
thing sold are to be received with great allowance. Where the plaintiff relies on his 
own examination of the goods sold and on the advice of a friend, and is equally well 
qualified with the seller to judge of their value, he has no ground for an action of deceit. 
Mere “‘ seller’s statements ” do not furnish such a ground. If the plaintiff is fraudulently 
induced to forbear inquiries which he would otherwise have made, and relies on such 
fraud as an additional ground of action, it must be specifically set forth in the declara- 
tion. Poland y. Brownell. Supreme Judicial Court. Decided April, 1881. — The Re- 
porter, Boston, Mass., May 15, 1881. 


Evidence.— Assault and Battery.— Waiver by Objection of Right 
to introduce Evidence concerning Debt.—In an action for an assault and 
battery the plaintiff offered evidence to show an indebtedness from the defendant to her, 
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which evidence was excluded upon the objection of the defendant. At a later stage of 
the case the defendant offered evidence to show that nothing was due the plaintiff. The 
court excluded the evidence and the defendant excepted. Held, that the defendant had 
waived and lost the right to insist upon introducing evidence upon this issue, and its 
admission or rejection was within the discretion of the presiding justice, to the exercise 
of which no exception can be taken. Smith v. Burrill, Supreme Judicial Court. De- 
cided April, 1881.— The Reporter, Boston, Mass., May 15, 1881. 


Lease. — Assignment. — Reversionary Interest. — Sub-lease. — (Head- 
note.) — To constitute an assignment of a leasehold interest, the assignee must take pre- 
cisely the same estate in the whole, or in a part of the leased premises, which his assignor 
had therein. If the smallest reversionary interest is retained by the assignor, the tenant 
takes as sub-lessee and not as assignee. Where A, assigns to B. a lease of property for 
the remainder of his own time, but at a higher rental to be paid at different times from 
his own, B. takes as sub-lessee and not as assignee. Dunlap v. Bullard. Supreme Ju- 


dicial Court. Decided April, 1881. Opinion in The Reporter, Boston, Mass., June 8, 
1881. 


Fire Insurance.— Condition against Sale. — Conveyance to Mortgagee. — 
A policy of insurance provided that it should become void “if the property insured 
should be sold.” When the plaintiffs intestate procured the policy, the premises were 
mortgaged to one Lyons, and the policy was made payable to him as mortgagee ; after 
the death of the intestate the premises were conveyed by his heirs to Lyons, by a deed 
absolute in form, and containing no mention of his mortgage and no declaration of trust 
in favor of the grantors. Held, that there is nothing to contro] the effect of this deed, 
and it follows that there was a sale of the property, within the meaning of the policy, 
which avoided the-insurance. Dailey vy. Westchester Fire Ins, Co. Supreme Judicial 
Court. Decided April, 1881. — The Reporter, Boston, Mass., June 8, 1881. 


Mortgage and Note under Duress.— Parent and Child. — Pleading.— 
( Head-note.) — A father may avoid his note and mortgage given to the plaintiff under 
threats to prosecute and imprison his son for an alleged forgery of the father’s name. 
Such a defence need not be specially pleaded to a complaint under Gen. Stats. c. 137, to 
recover possession of the premises mortgaged. Harris v. Casmody. Supreme Judicial 
Court. Decided April, 1881. Opinion in The Reporter, Boston, Mass., May 15, 1881. 


Fire Insurance. — Condition against Sale.— Conveyance to Wife 
through Third Party. — Action upon a policy containing a provision that it should 
become void if the property insured should be “sold or conveyed in whole or in part.” 
The plaintiff conveyed the whole by warranty deed with release of dower to one Davis, 
who, at the same time and as part of the same transaction, conveyed it to the plaintiff's 
wife. Held, that the conveyance from the plaintiff to his wife was, in the most favorable 
light, equivalent to an absolute conveyance of the whole estate, reserving only a life- 
estate. It was, within the meaning of the policy, a conveyance of a part of the property 
insured, and gave to the wife a reversionary interest which was insurable in her name. 
Oakes v. Manufacturers’ Fire and Marine Ins. Co. Supreme Judicial Court. Decided 
April, 1881. — The Reporter, Boston, Mass., June 8, 1881. 


MINNESOTA. 


Criminal Law. — Conviction fraudulently obtained is no Bar.— A con- 
viction of a criminal offence, fraudulently obtained by the offender for the purpose of 


protecting himself from further prosecution and adequate punisl t, is no bar to a 
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subsequent prosecution for the same offence. The record introduced in evidence, in 
support of a plea of a former conviction for the same assault and battery, showed the 
following as the entire proceedings: On the day of the assault and battery the defend- 
aut complained of himself on oath, before a justice of the peace, for the offence, and 
was thereupon ordered by the justice to consider himself under arrest without a war- 
rant. He was then sworn as a witness, and testified to the fact and character of the 
assault and battery. He then pleaded guilty and begged the mercy of the court, and 
the justice thereupon imposed a fine upon him, which he paid, and was discharged. 
Held, that an inference of a fraudulent purpose arises upon the face of these proceed- 
ings. State of Minnesota v. Simpson. Supreme Court. June 3, 1881. — The Northwestern 
Reporter, St. Paul, Minn., June 11, 1881. 


MISSOURI. 


Elections. — County Clerk’s Duty in certifying Returns. — The clerk 
of the county court must certify to the Secretary of State the vote in the several pre- 
cints, as it is certified to him by the judges and clerks of election. He has no right to 
refer to the poll-books and tally-sheets sent in by them, for the purpose of verifying or 
correcting their certificates. If they have made a mistake in casting up the votes, the 
error can only be corrected by the tribunal authorized to determine contested elections. 
(Mayo v. Freeland, 10 Mo. 629.) The State, ex rel. Ford, v. Trigg. Supreme Court. To 
appear in 72 Mo. 


Contract between Father and Son for Land in Consideration of 
Services and Support.—Specific Performance notwithstanding Void 
Will. — A father and son agreed together that if the son would remain with and sup- 
port the father and his wife (the son’s step-mother) during their lives, and work the farm 
under the father’s directions, the farm should at his death belong to the son. The son, 


on his part, carried out the agreement during a period of seventeen years, and until both 
the father and step-mother were dead. The father, for the purpose of carrying out the 
agreement on his part, made and delivered to the son a will devising the farm to him. 
The will made no mention of the testator’s other children, and for that reason was void. 
Held, that the son was entitled to have the agreement enforced against the other chil- 
dren. The failure of the attempt to carry it out by will could not be allowed to preju- 
dice his rights. Hiatt v. Williams. Supreme Court. To appear in 72 Mo. 


Transcript. — Record of Instruction by Court.— Accidental Error. — 
No matter how palpable may be the error in an instruction, as it appears in the tran- 
script, this court is bound to accept the transcript as true, and to reverse for the error. 
It cannot assume that the error is a mere mistake of the clerk. Stegman v. Berryhill. 
Supreme Court. To appear in 72 Mo. 


Jurisdiction. — Justice’s Courts.—Joinder of Several Causes of Ac- 
tion.— Excessive Aggregate Amount. — If one person have two causes of action 
against the same defendant, both cognizable before a justice of the peace, one because it 
is within the limit of a justice’s jurisdiction, and the other because it is of a class 
which justices may entertain without regard to amount, the two may be united in one 
complaint in a justice’s court, though the aggregate exceed the limit of his jurisdiction in 
cases where jurisdiction depends upon the amount involved. Fenton v. The St. Louis, 
Kansas City, §- Northern Railway Co. Supreme Court. To appear in 72 Mo. 


Mortgages. — Foreclosure. — Sale. — Lien of Junior Judgment Creditor 
on Surplus paid secretly above Amount of Bid.—Garnishment.—A 
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tract of land being about to be sold under several mortgages, it was arranged between 
the mortgagor, the last mortgagee, and one A., that the latter should bid off the land at 
$3,000, a sum insufficient to pay all the mortgages, but that he should actually pay 
$3,939.85, which was more than sufficient to pay them all, and that the surplus should 
be paid to the last mortgagee to indemnify him against a liability which he had assumed 
for the mortgagor. This arrangement was carried out, and the money was paid accord- 
ingly. A junior judgment creditor of the mortgagor claiming the surplus, — Held, that 
it was subject to the lien of his judgment the same as the land had been, notwithstand- 
ing the above-mentioned agreement. eld, also, that it could be reached by garnish- 
ment against the last mortgagee. McGuire v. Wilkinson. Supreme Court. To appear 
in 72 Mo. 


Devise to Trustee for Support.— Discretion of Trustee.— Trustee's 
Lien for Advances. — A testatrix devised her entire estate, consisting of realty, to 
a trustee with full power of sale. After directing what use the trustee should make of 
one-third of the estate, the will declared : “ Fourth, Out of the proceeds, interest, rents, 
income, or protits of the balance of my estate, my trustee shall, from time to time, pay 
over to my brother, J. W. R., such sum or sums of money as my brother may need for 
his support. Not knowing how much may be necessary for that purpose, I leave the 
amount entirely to the discretion of my said trustee, with the understanding that the 
aggregate shall not exceed the remaining two-thirds of the proceeds of my said estate, 
except in case the preceding clause of this, my last will and testament in favor of the 
children of my deceased sister, shonld become void ; for in that case my said trustee 
may also employ that one-third for the support of my brother, should my said trustee 
deem it proper and expedient to do so.” Held, that the trustee was not limited to the 
income for the support of J. W. R., but might, if he saw fit, use the corpus of two-thirds 
of the estate; and that his discretion as to the amount, within the limit named, was ab- 
solute, and not to be controlled by any court. Held, also, that the trustee was entitled 
to a lien upon J. W. R.’s two-thirds interest for such sums as he advanced to J. W. R. 
before the property of the estate could be sold. Haydel v. Hurck. Supreme Court. To 
appear in 72 Mo. 


Deed of Trust. — Acknowledgment before Trustee.— Parol Evidence 
to correct Description. — While an acknowledgment of a deed of trust taken 
by the person named as trustee is void, so that the instrument is not entitled to 
record, the deed is not thereby rendered void, but is good as between the parties 
to it and all persons having actual notice of it. It is not essential to the validity of a 
deed of trust that the paper intended to be secured shall be accurately described. If the 
description, though indefinite, is capable of being rendered certain by the use of parol 
evidence, it is sufficient. Where a deed of trust described the note intended to be secured 
as bearing date January 28, — Held, that parol evidence was admissible to prove that a 
note dated January was intended. (Scott vy. Bailey, 23 Mo. 140.) Williams v. The Moni- 
teau National Bank. Supreme Court. ‘To appear in 72 Mo. 


Sheriff's Liability.— Misinformation by Deputy.—Sale on Execu- 
tion. — If the attorney for the plaintiff in an execution is misinformed by the sheriff's 
deputy as to the place of sale, and for that reason fails to attend the sale, and no one is 
present to protect the plaintiff's interest, in consequence of which property sufficient to 
pay the debt is sacrificed and plaintiff gets nothing, the sheriff will be liable to the plain- 
tiff for the loss. There was no duty on the sheriff or his deputy to inform the plaintiff 
or his attorney of the time and place of sale. The advertisement did this, but neither 
was it proper for the officer to misinform the attorney. If a sheriff sees that property 
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which he is offering at execution sale is about to be sacrificed, and knows that it was 
the intention of plaintiff's attorney to be present and protect plaintiff's interest by bid- 
ding, but sees that the attorney is absent, and knows that his absence is owing to erro- 
neous information furnished by his own deputy, he should not permit the sale to go on, 
but should postpone it; and if he fails to do so and the property is sacrificed, he will be 
liable. The State, ex rel. The Central Type Foundry, y. Moore. Supreme Court. To 
appear in 72 Mo. 


Life Insurance. — A “Benevolent Society.” — (//ead-note.) —An association 
styled “ The Merchants’ Exchange Mutual Benevolent Society,” had for its object the 
giving of financial aid to the widows and children of deceased members, or to such uses 
and purposes as members should by last will and testament direct. The funds used for 
this purpose consisted of assessments made upon the survivors at the death of a mem- 
ber, together with interest on a fund composed of the entrance or initiation fees paid by 
the several members upon entering the association. The members were divided into 
classes, and the fees paid in by those belonging to each class were kept separate from 
the rest, and were used for the exclusive benefit of that class. The association was 
governed by a board of trustees, assisted by the usual executive officers. //eld, that it 
was a mutual insurance company. The State, ex rel. Attorney-General, v. Merchants’ Ex- 
change Mutual Benevolent Society. Supreme Court. Advance sheets 72 Mo. 146. 


NEBRASKA. 


Statute of Frauds.—Land held under Secret Trust. — (//cad-note.) — In 
1865, one M., at his father’s request, came to this State and purchased 407 acres of land for 
the snm of $2,400, paying thereon $1,000 of his father’s money, but by consent taking the 
deed in his own name, and executing a mortgage on the land for the unpaid purchase- 
money. Soon-afterwards the father died, and the widow and family removed on to the land 
in controversy, and have resided there ever since, but the legal title remained in M. until 
1875, when he made deeds to those entitled to the same. In 1874 M. became surety for 
the payment of a large sum of money, upon which judgment was recovered in 1877, 
and an execution being returned unsatisfied, an action was instituted to subject the land 
in question to the payment of the judgment. J/e/d, that M. held the land in trust and 
not as owner. Creswell v. McGaig. Supreme Court. May 27, 1881. — The North- 
western Reporter, St. Paul, Minn., June 11, 1881. 


Chattel Mortgage. — Fraud. — Charge to Jury too general. — In order to 
render a chattel mortgage fraudulent and void as having been given to hinder and delay 
creditors, there must have been not only a fraudulent intent on the part of the mort- 
gagor, but also on the part of the mortgagee, or the mortgagee must have had notice of 
the fraudulent intent of the mortgagor. But where the president of a private corpora- 
tion called a meeting of the board of directors, consisting of two members besides him- 
self, and personally procured the attendance of the other two directors, the object of 
such meeting being to pass a resolution authorizing the president to mortgage the prop- 
erty of the corporation to himself in his individual capacity, and such resolution was 
passed, one of said members voting in the negative, the other in the affirmative, and the 
president deciding the tie, and there being testimony tending to prove that the mortgage 
executed pursuant to the said resolution was intended by the said president to hinder 
and delay one of the creditors of said company, it was held not necessary that there 
should be other testimony showing also fraudulent intent or notice on the part of the 
mortgagee ; and, further, that the giving of abstract general principles of law, however 
correct, yet inapplicable to the proof in the case, undue prominence in the instructions, 
probably misled the jury, and was error. Burley vy. Marsh. Supreme Court. May 
26, 1881. — The Northwestern Reporter, St. Paul, Minn., June 11, 1881. 
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NEW HAMPSHIRE. 


Contract.— Husband and Wife. — Mortgage and Note given to dissolve 
Marriage. — An agreement between husband and wife, having for its object a dissolu- 
tion of the marriage contract, is contrary to sound policy; and a note and mortgage 
executed in pursuance of such an agreement are illegal and void. Cross v. Cross, 
Supreme Court. To appear in 58 N. H. 


Evidence of Tax to Vendor after Sale.— Fraudulent Conveyance. — 
Evidence that after a sale the property sold was taxed to the vendor, with his 
knowledge and without objection, is admissible to show that the sale was fraudulent. 
Lamprey y. Donacour. Supreme Court. To appear in 58 N. H. 


Bankruptcy. — Attachment. — Fraud.— An attachment of the bankrupt’s 
property, within four months preceding the commencement of proceedings in involuntary 
bankruptcy, is dissolved, whether such proceedings were commenced more or less than 
two months after the date of the attachment, and whether the bankrupt did or did not 
suffer or procure the property to be attached in fraud of the Bankrupt Act. Taylor v. 
Whitefield Lumber Co. Supreme Court. To appear in 58 N. H. 


NEW YORK. 


Negligence. — Revivor. — An action brought to recover damages for the negligence 
of a plumber in so performing plumbing work in plaintiff’s premises that noxious gases 
were permitted to escape, which caused injury to the health of the plaintiff and his 
family, by which negligence plaintiff’s children were sickened and poisoned by said foul 
gases, causing to plaintiff great trouble and expense to provide necessary care, nursing, 
and medical treatment, both for himself and for his children, is an action which may be 
revived and continued against the representatives of the deceased wrong-doer, in so far 
as the claim is made for damage arising other than from the injury to the plaintiff per- 
sonally ; and the fact that the claim for injuries done to the plaintiff personally is united 
in the complaint with the claim for injuries to the plaintiff’s family does not preclude the 
plaintiff from reviving the action against the representatives of the deceased defendant. 
Scott y. Brown. Supreme Court. May 20, 1881.— New York Weekly Digest, New 
York, N. Y., June 17, 1881. 


False Imprisonment. — Master and Servant.—A railroad company has no 
right to detain a passenger after completion of his journey to compel the production of 
a ticket or payment of fare. 

If a master puts his servant where exigencies may arise, and commits to his discre- 
tion the acts which a contingency may call for, the master is liable even though the 
servant's discretion is ill regulated and prompts him to measures beyond the scope of 
his employment. Lynch v. The Metropolitan Railroad Co. Supreme Court. May, 
1881.— New York Weekly Digest, New York, June 17, 1881. 


Impeaching Witness.—Instruction to Jury.— Defendants sought to im- 
peach a witness for plaintiff by showing, on his cross-examination, that he had been a 
convict. He admitted this, but asserted a reformation and a subsequent honest life. 
Held, that defendants were bound by his answer, and could not go into proof of specific 
acts on the question of his character. 

A court is not obliged to put any proposition, though correct in itself, to the jury in 
the very terms formulated by counsel. It is sufficient if the jury are correctly instructed 
on the point so that they need not misconceive. 
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A proposition that “in case of a warranty the burden of proof is on the warrantor,” 
is too broad to be laid down without limitation. Conley v. Meeker. Court of Appeals. 
April 26, 1881. — New York Weekly Digest, New York, June 17, 1881. 


Corporation. — Pledge of Bonds. — Trustees. — Contract with Director. 
— One R., who was president of defendant, advanced $81,009, and as collateral security 
received from the company $810,000 of its bonds. One S. had advanced $250,000 to 
the company, and received $250,000 of bonds as collateral. Judgment on this claim 
was obtained against R., who paid $125,000 and took an assignment of the judgment 
and bonds. R. also paid to another company $27,000 for work done for defendant, 
and the latter gave him $57,000 of bonds as security. The latter transactions were 
after R. had ceased to be an officer of defendant. In an action to foreclose a mortgage 
to secure the issue of the bonds, — Held, that R. was entitled to prove in full all of 
the bonds which he could produce for that purpose, and to share in the distribution on 
that basis to the extent of such indebtedness. 

A railroad company may dispose of its bonds by way of pledge as well as of sale; 
and in the absence of proof that the proceeds of a loan were, with the knowledge of both 
parties, to be applied to some purpose not authorized by the statute permitting the issue 
of its bonds, it may use them as a pledge to secure an existing indebtedness. 

The rule forbidding the director oi a corporation to deal with the corporate property 
on his own behalf does not apply where he takes collateral security for a debt honestly 
due him or a liability justly incurred. Dunscom v. The N. Y., H.,& N. R. R. Co. 
Court of Appeals. March 1, 1881.— The New York Weekly Digest, New York, June 
24, 1881. 


Fire Insurance.— Hop Houses.—“ While drying.” — No recovery can be 
had upon a policy on a “ hop house while drying hops,” where the loss occurs after the 
drying of hops is finished, although within the dates specified in the policy. Langworthy 
v. The Osweyo § Onondaga Ins. Co. Court of Appeals. May 13, 1881.— The New 
York Weekly Digest, New York, June 24, 1881. 


Evidence. — Relevancy. — Action for Gas.— Gas Meter not inspected 
or sealed. — Where it does not appear in evidence in an action for gas that the meter 
has been inspected or sealed, the meter cannot be legally used, and is no evidence of the 
quantity of gas used. Manhattan Gas Co. v. Flamme. Common Pleas. April 14, 1881. 
— The New York Weekly Digest, New York, June 24, 1881. 


Statute of Frauds. — Evidence of Memorandum of Sale. — Plaintiffs sold 
certain jute to defendant and his partner through a broker, who entered the sale in 
his books, and sent copies to plaintiffs and defendants. In an action for the value of 
the jute, there was no positive evidence that defendants received the broker's note, nor 
did defendants deny that fact. The broker testified that he had informed one of the de- 
fendants that he had executed the broker’s note. It appeared that defendants were 
informed of the arrival of the jute, and at their request it was entered in bond, and that 
defendants arranged with warehousemen to store it for them, but subsequently revoked 
the order, and wrote to plaintiffs rejecting the jute “ we bought of you,” on the ground 
that the quality was inferior. Held, that the evidence was sufficient to authorize the 
inference that defendants had received the broker’s note, and considered themselves under 
a valid contract ; and that a nonsuit on the ground that the contract was invalid under 
the Statute of Frauds was erroneous. Newbury v. Wall. Court of Appeals. March 22, 
1881. — The New York Weekly Digest, New York, June 24, 1881. 
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Bailee. — Burden of Proof. — Negligence. — Where the defendant took wine 
on storage and it leaked out of the cask, and there was no evidence to show whose 
fault it was, — //eld, that the burden of proof was on plaintiff to show it was caused 
by defendant’s negligence, as negligence will not be presumed. Muller y. Kinberly, 
Common Pleas. April 4, 1881. — Zhe New York Weekly Digest, New York, June 24, 
1881. 


Statute of Frauds. — Specific Performance. — Lien for Purchase-money 
of Land. — A complaint for specific performance alleged that plaintiff sold defendants 
certain lands, taking their notes therefor; that thereafter he returned the notes to de- 
fendants on their verbal promise to reconvey the land to him, which they never did. 
Held, that while specific performance would not be decreed, on the ground that the 
agreement was void under the Statute of Frauds, the complaint stated facts sufficient to 
show that plaintiff had an equitable lien for the purchase-money, and a portion thereof 
being due, no other allegation was necessary to entitle him to a foreclosure of his lien; 
that it was proper in such case to take an account between the parties. Benedict v. Bene- 
dict. Court of Appeals. May 10, 1881.— The New York Weekly Digest, New York, 
June 24, 1881. 


Mortgage. — Usury. — Estoppel. — (Head-note.) — A certificate verified by the 
mortgagor that the mortgage is a valid lien, &c., operates as an estoppel in the hands of 
an assignee for value, precluding such mortgagor from setting up the defence of usury, 
although such certificate was given to a proper assignee who had notice of the facts. 
Weyh vy. Boylan. Court of Appeals. — The Daily Register, New York, N. Y. 


OHIO. 
The Medical Inspection of a Plaintiff. — Evidence. — Negligence. — 


The Indiana court hold, in brief, that in an action to recover for personal injuries, 
caused by the negligence of the defendant, the court has the power to require the plain- 
tiff to submit his person to an examination by physicians or surgeons, when necessary 
to ascertain the nature and extent of the injury. On the refusal of the plaintiff to com- 
ply with such an order, when properly made, the court may dismiss the action or refuse 
to allow the plaintiff to give evidence to establish the injury. The refusal of the court 
to order such an examination of the plaintiff will not be presumed to have been made on 
the ground of a want of power in the court to make the order, but, in the absence of any 
showing to the contrary, on the ground that, under the circumstances, the order ought 
not to have been granted. The application for such order ought to be so made as not 
unnecessarily to prolong the trial, or to prejudice the plaintiff in proving his case. Hence 
where the application is not made until after the close of the plaintiff's evidence in 
chief and the commencement of the introduction of the defendant’s evidence, and no 
reason is shown for the delay in making the application, it may be refused on that 
ground. 

The court further held that it was not error for the trial court to refuse to charge 
the jury that the refusal of the plaintiff, “ at any time after the close of the testimony on 
his behalf,” to allow an examination of his person, touching the injury, by any compe- 
tent physician and surgeon, affords a presumption against the claim of the plaintiff as to 
the charac.er and extent of the injury. Turnpike Co. v. Bailey. Supreme Court. De- 
cided May 31, 1881. — The Cincinnati Commercial, Cincinnati, Ohio, June 2, 1881. 


PENNSYLVANIA. 


Contract. — Substitute for Mechanic's Lien. — When the contractor for the 
erection of a work agrees to receive part of his pay in “first-mortgage bonds,” which 
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are to be secured on the property, his mechanic’s claim is thereby postponed to such 
mortgage and its bonds, in distributing the proceeds of an execution of the property. 
Green’s Appeal. Supreme Court. March 28, 1881.— The Legal Intelligencer, Philadel- 
phia, Pa., June 17, 1881. 


Fire Insurance. — Waiver of Proof of Loss.— A preliminary notice of total 
loss to an insurance company is a sufficient notice within the provision of the policy 
that the loss is “to be paid within three months after due proof thereof made by the 
insured in conformity to the charter and by-laws.” 

When the board of directors of an insurance company resolve not to pay the in- 
sured his loss upon another ground than want of proof of loss, this is evidence upon 
which the jury are entitled to find a waiver of such proof. 

The loss of the barn by fire in this case was caused by the explosion of a portable 
steam-engine which had been recently stationed within thirty feet of the barn for the 
purpose of threshing grain. //eld, that this did not cause a forfeiture of the insurance 
under the clause of the poliey prohibiting the insuring of any building “ situated within 
fifty yards of any forges, furnaces, . . . or, in general, any mills, factories, or machine- 
ries driven by steam-power,” and vacating the insurance if the building should be con- 
verted to any other purpose, or if any of the trades specified in article 26 should be 
carried on therein. The Farmers’ Mutual Insurance Company of Schuylkill County v. 
Moyer. Supreme Court. April 1, 1881.— The Legal Intelligencer, Philladelphia, Pa., 
June 17, 3881. 


Partnership. — Liability of Retiring Partner. — Notice. — Where a member 
of a copartnership retires and wishes to shield himself from liability for future debts of 
the firm, it is necessary that personal notice of his withdrawal be given to all who have 


had dealings with the firm, and that notice be given by publication or otherwise to all 
others. 

Defendant was a member of a firm trading as the Titusville Savings Bank. Held, 
that the mere dropping of his name as a director was not sufficient notice that he had 
retired from the partnership. Clark v. Fletcher. Supreme Court. — The Legal Intelli- 
gencer, Philadelphia, Pa., June 24, 1881. 


Statute of Limitations.— Mutual Demands.— Mutual demands do not ex- 
tinguish each other. The Statute of Limitations is as complete an answer by way of 
replication to a set-off as when pleaded to a direct demand. 

An account rendered to a debtor, and not objected to within a reasonable time, is 
prima facie evidence against the party to whom it is rendered; but it does not suspend 
the right to bring suit or the running of the statute. 

Nothing short of an agreement that the account rendered is to apply on the original 
indebtedness, or a promise to pay it or other matter of equitable estoppel will stay the 
statute. 

Held, that in this case there was no evidence of such agreement or promise or estop- 
pel to submit to the jury, as respects the claim for set-off; and judgment is therefore 
entered for plaintiff below. Verrier y. Guillou. Supreme Court. Jan. 24, 1881. — The 
Legal Intelligencer, Philadelphia, Pa., June 24, 1881. 


RHODE ISLAND. 
Contract. — Consideration. — Invalid Deed. — Deed of Married Woman. 


— Estoppel. — (Head-note.) —Upon a deed which is without any force to convey 
title, the grantee is not bound by any promise to pay the consideration named therein. 


4 


550 REVIEW OF THE MONTH. 


And a promissory note given by purchasers from the grantee in lieu of his like obliga- 
tion is also without consideration and void. 

A married woman cannot alone make a good deed of real estate in Rhode Island 
when her husband had at any time lived with her in the State. ‘The desertion of the 
husband will not relieve her of this disability. 

A married woman cannot be estopped from denying the validity of any contract or 
deed which she is disabled from making. Mason vy. Jordan. Supreme Court. Decided 
January, 1881, Opinion in Zhe Reporter, Boston, Mass., May 15, 1881. 


Garnishment. — Non-resident. — A non-resident temporarily in the State cannot 
be garnished under the laws of Rhode Island. Cronnin v. Foster. Supreme Court. — 
The Reporter, Boston, Mass., June 22, 1881. 


VERMONT. 


Sale of Accounts.—Implied Warranty. — (Head-note.) —'There is an im- 
plied warranty in the sale of accounts that they are genuine and real; and that they are 
what they appear to be,— accounts due and owing. Gilchrist y. Hilliard. Supreme 
Court. — Opinion in The Reporter, Boston, Mass., June 8, 1881. 


WISCONSIN. 


Negligence. —Intoxication as Contributory Negligence. — In an action for 
injuries from negligence, if the person injured was, at the time of the injury, intoxicated 
in any degree, that fact is proper to be considered by the jury in determining the ques- 
tion of contributory negligence; and a judgment for plaintiff is reversed for an instruc- 
tion to the effect that “ the fact of intoxication alone” would not “ prove contributory 


negligence,” unless the proof showed such a degree of intoxication that “ imbecility 
would begin to affect” the intoxicated person,— such instruction being regarded as 
liable to mislead the jury. Fitzgerald v. Town of Weston. Supreme Court. May 10, 
1881.— The Northwestern Reporter, St. Paul, Minn., June 4, 1881. 


Pixture.— Fence.— (Head-note.) — Where a fence is built as a permanent struc- 
ture by one person upon the land of another, without any agreement between the 
parties as to a right of removal, it becomes a part of the realty, and the owner of the 
land may remove it and dispose of the material at his pleasure. This rule applies to 
rails laid into a fence, though not attached to the land otherwise than by their weight; 
and it is not affected by the fact that the person who built the fence believed that he 
was erecting it on his own land. — Kimball vy. Adams. Supreme Court. May 10, 1881. 
— The Northwestern Reporter, St. Paul, Minn., June 18, 1881. 


ENGLAND. 


Negligence. — Defect in Hired Carriage.— Due Diligence to be proved 
by Defendant.— This was an action tried before Hawkins, J., and a jury, in which 
the plaintiff and his wife sued the defendant, a Brighton jobmaster, for negligence 
under the following circumstances: A carriage was hired from the defendant by the 
plaintiff to drive to Shoreham and back. On the return journey, a bolt in the fore-part 
of the carriage broke, which caused the splinter-bar to press on the hocks of the horses, 
who took fright and upset the plaintiffs, who were injured. The plaintiff alleged that 
the cause of the mishap was the breaking of the bolt, and not the unskilfulness of the 
driver, or the viciousness of the horses. The carriage, which was the manufacture of a 
good maker, had been repaired eight months previously. The learned judge directed 
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the jury that the injury to the plaintiff must be traced by him to the negligence of the 
defendant, and that their verdict must be for the defendant, if they thought that he had 
taken all reasonable care in providing a carriage fit and proper for the purpose for which 
it was hired. The jury found a verdict for the defendant on all points. The plaintiffs 
obtained a rule nisi for a new trial on the ground of misdirection. Hed, that the rule 
must be made absolute, as the direction of the learned judge was wrong, for though 
there was no warranty of fitness on the part of the jobmaster in letting out carriages for 
hire, he was nevertheless responsible for defects against which reasonable care and skill 
might have guarded ; and, further, that it is not enough for him to prove that there 
had been no negligence on his part, but he must prove diligence, and he was bound to 
show that the carriage in question was fit and proper for the purpose for which it was 
let out to hire. Hyman v. Nye. Queen’s Bench Division. April 4, 1881. — Zhe Law 
Times, London, April 30, 1881. 


Covenant running with the Land. — Restriction against Sale of Spirit. 
uous Liquors. — Constructive Notice. — Injunction.— On the sale of a por- 
tion of a freehold estate it was provided by the conditions that the trade of-an innkeeper, 
victualler, or retailer of wine, spirits, or beer was not to be carried on on certain speci- 
fied lots, including a lot numbered 648. It was also provided that the conveyance of 
each lot should contain covehants by the vendor and the purchaser to observe the above 
stipulation, and that such covenant by the purchaser should be with the vendors and 
the other owners for the time being of the land to which the stipulation related ; this in- 
cluded another portion of the estate, on which was a lot numbered 712, which it was 
intended to offer for sale at a subsequent time. F., the purchaser of lot 648, accordingly 
covenanted for himself, his heirs, executors, administrators, and assigns, with the vendor 
and the owners or owner of any other land to which the benefit of the above stipulation 
was attached, and their, his, or her respective heirs and assigns, for the proper observance 
of the same. F. granted a long lease of lot 648 to D., who built a house and shop on it. 
This lease contained no restriction similar to that entered into by F. D. leased the 
house and shop for three years to the defendant, who obtained’a license for the sale 
of spirituous and malt liquors. The plaintiff, who had subsequently purchased lot 
712, which was situated opposite to the defendant’s shop, claimed the benefit of F.’s 
covenant, and applied for an injunction to restrain the defendant from selling wine and 
beer in breach of the above stipulation. The defendant alleged that he had no notice 
of any restriction. Held, that, by virtue of the original contract between the vendor 
and F., the restriction against selling beer, &c., was inherent to the possession of the 
property into whosesoever hands it ultimately came, and that the fact that the defendant 
had no express notice of this restriction was immaterial. Injunction granted. Thorne- 
well vy. Johnson. Ch -y Division. May 6, 1881.— The Law Times, London, May 14, 
1881. 


Will. — Condition.— Vesting of Gift.— Marriage with Consent of 
Guardian or Guardians. — A testator appointed his wife the sole guardian of his 
children during minority, and bequeathed to each of his daughters certain pecuniary 
legacies, “ upon her attaining the age of twenty-one years, or on her marriage with the 
consent of her guardian or guardians, which should first happen.’’ After the death of 
the testator and his wife, one of the daughters, who was born in 1862, contracted a mar- 
riage with D., without the knowledge or consent of her friends, and without any guar- 
dian or guardians having been appointed to give a consent in accordance with the terms 
of the will. Mrs. D. died under twenty-one, leaving an ‘infant child. Upon the ques- 
tion whether the representatives of Mrs. D. were, under the circumstances of the mar- 
riage having taken place without “ the consent of her guardian or guardians,” and her 
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death under twenty-one, entitled to the gift bequeathed by the will, it was contended 
that, although there were no guardians at the time of the marriage, no means of ap- 
pointing them were pointed out by the will ; and, therefore, a strict compliance with the 
condition of consent had become impossible. //e/d (affirming the decision of Fry, J.), 
that the gift had never vested, inasmuch as the condition of consent could have been ful- 
filled by the appointment of a guardian by the Court of Chancery, and the obtaining 
such guardian’s consent; and that the failure to fulfil the condition was attributable 
only to Mrs. D.’s own default, and not to any impossibility. It was also clear, on the 
terms of the will, that the testator contemplated the existence of a guardian or guar. 
dians after the death of his wife. Re Brown's Trusts. Court of Appeal. May 13, 1881. 
— The Law Times, London, May 21, 1881. 


Admiralty. — Contributory Negligence.— Compulsory Pilotage. — 
Steam-tug. — (/ecd-note.) — Where a vessel is under the charge of a licensed pilot, 
the employment of whom is compulsory, and is, at the same time, in tow of a steam-tug, 
the latter is bound to obey the orders of the pilot. In case of a mischief occurring to the 
vessel, occasioned directly by the conduct of the steam-tug, the tug (which had not no- 
ticed the pilot’s signal) cannot, in an action brought by the owners of the vessel for 
damage, set up, as a legal defence, contributory negligence, upon the ground that if the 
pilot, when the mischief was about to happen, had himself Aone a certain thing, the mis- 
chief might possibly have been avoided. Spaight v. Tedcastle, L. R. 6 App. Cas. 217. 


Contract.— Sale on Condition Precedent.— Performance prevented 
by Buyer. — (Head-note.) —If, in the case of a contract of sale and delivery, which 
makes acceptance of the thing sold and payment of price conditional on a certain thing 
being done by the seller, the buyer prevents the possibility of the seller fulfilling the con- 
dition, the contract is to be taken as satisfied. 

By a written contract, A. agreed to buy of B. a digging machine, if it fulfilled cer- 
tain conditions ; one of which was that it should be capable of excavating a certain 
quantity of clay in a fixed time on a “ properly opened-up face ” at the C. railway cut- 
ting. The machine failed at another cutting to excavate the required quantity, and on 
its being removed to the “C.” cutting and tried at a face not a “ properly opened up” 
one, and breaking down, after a few days’ work, A. refused to give it any further trial 
or to pay the price of the machine. 

Held, affirming the decision of the court below, that B. was entitled to a decree against 
A. for payment of the price of the machine. Mackay v. Dick., L. R. 6 App. Cas. 251. 


Co-sureties. — Contribution.— Bankruptcy Petition. — Petitioning Cred- 
itor’s Debt. — (/Head-note.) — A surety is not entitled to call upon his co-surety for 
contribution until he has paid more than his proportion of the debt due to the prin- 
cipal creditor, even though the co-surety has not been required by the creditor to pay 
anything, provided that the co-surety has not been released by the creditor. Ez parte 
Snowdon. In re Snowdon, L. R. 17 Ch. D. 44. 


Bankruptcy.— Promoter of Company. — Secret Profit. — Discharge. — 
Proof of Claim. —“ Unliquidated Damages.” — “ Contract.” — “Debt in- 
curred by Means of Fraud or Breach of Trust.” — Bankruptcy Act, 1869 
§§ 31-49. — Under a secret agreement between the vendors of a mine and G., a finan- 
cial agent, who was promoting, and afterwards formed, a company for its purchase, G. 
received from the vendors part of the purchase-money without the knowledge of the 
company. In an action by the company to make G. liable for the amount of the secret 
profit he had so made, a specific sum was found due from him to the company upon that 


NOTES OF CASES. 553 


footing. G. then presented a petition for liquidation, and his creditors passed a resolu- 
tion for liquidation of his affairs by arrangement. A trustee was appointed of his estate, 
and he obtained his certificate of discharge. 

Held, that the company were to be at liberty to go in and prove against G.’s estate 
as creditors for the sum found due from him in the action, it not being a “demand in 
the nature of unliquidated damages arising otherwise than by reason of a contract.” 

Held, also, that the debt so due from G. was incurred by “ fraud,” and also “ breach 
of trust,” within section 49 of the Bankruptcy Act, 1869, and thataccordingly G. was not 
released from such debt by his discharge; and he was thereupon ordered personally to 
pay the debt to the company, or so much thereof as should not be received by the com- 
pany under the liquidation, mma Silver Mining Co. vy. Grant, L. R. 17 Ch. D. 122. 


Partnership.— Dissolution by Notice.— Return of Premium. —A., B., 
and C. were partners as solicitors for twelve years from 1872, under articles by which A. 
had the largest share of the business, but B. was given an option of purchasing an in- 
creased share by paying a premium to A. The partnership was determinable by six 
months’ notice by any partner; but the business in that case, by whichever partner the 
notice was giveh, was to belong to A. On the Ist January, 1878, B., in exercise of his 
option, purchased an increased share of the profits, paying a premium of £600. A., in 
consequence of differences arising without misconduct of B., terminated the partnership 
by notice before its expiration. J/eld, that B. was entitled to a return of a proportionate 
part of his premium. Rooke v. Nisbet. Chancery Division. May 30, 1881.— The Law 
Times, London, June 4, 1881. 


Statute of Distributions.— Next of Kin.— Children. — Legitimacy. — 
Status. — Post-natal Marriage.— Domicile. — Foreign Law. — ( //ead-note.) — 


On the death of an intestate domiciled in England, a daughter of the intestate’s deceased 
brother, born in Holland before her parents’ marriage, but legitimated there by the sub- 
sequent marriage of her parents, claimed to be entitled to a share of the intestate’s per- 
sonalty, as one of the intestate’s next of kin. 

Held,... that such legitimated child was entitled as one of the intestate’s next of kin. 
Re Goodman’s Trust. Court of Appeal. April 13, 1881.—44 Law Times Reports, 
N. 8. 527. 


Forgery. — Bills and Notes.— Indorsement.— No Name of Drawer. — 
Common Law.— Forgery.— The prisoner purchased certain goods upon the terms 
that he should give to the vendors his acceptance for the price of the goods, indorsed by 
a solvent third party. The vendors sent to the prisoner, for such acceptance and in- 
dorsement, a document in the form of a bill of exchange for the price, but without any 
drawer’s name thereon. The prisoner returned this document accepted by himself, and 
with what purported to be an indorsement by a third party named Hunt. No drawer’s 
name was ever inserted upon the document. The signature of Hunt was a forgery ; the 
prisoner forged the indorsement which purported to be that of Hunt. 

The prisoner was indicted for the offences of feloniously forging and feloniously utter- 
ing a certain indorsement on a bill of exchange. He was found guilty of such offences, 
subject to the opinion of this court as to whether, under the above circumstances, the 
conviction was correct. 

Held, that the document was not a bill of exchange, as it bore no drawer’s name; and 
held further, that the prisoner might have been convicted had he been indicted for a com- 
mon-law forgery. 

Conviction quashed. Reg. v. Harper. Crown Cases Reserved. May 21,1881. — The 
Weekly Notes, London, May 28, 1881; The Law Journal, Notes of Cases, vol. xvi. p. 74. 
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Evidence. — Confession by Prisoner. — The prisoner was convicted of larceny 
as aservant. The prosecutor, previously to the prisoner being charged, said to him in 
the presence of a police inspector: “ He (meaning the police inspector) tells me you are 
making housebreaking implements. If that is so, you had better tell the truth, — it may 
be better for you ;” whereupon the prisoner made admissions which contributed mate- 
rially to his conviction. Held, that the admissions were not evidence against the pris- 
oner. Reg. v. Fennell. Crown Cases Reserved. May 21, 1881.— Zhe Law Journal, 
Notes of Cases, vol. xvi. p. 75. 


Landlord and Tenant. — Covenant. — License under Duress, — Forcible 
Eviction, — H. & Co., brewers, let a beer-house to E., receiving a premium. E. cove- 
nanted to buy all beer, ale, stout, spirits, &c., consumed on or from the premises, of 
Messrs. H. H. & Co. brewed two kinds of bitter ale, the cheaper of which (called “ A. 
K.”) they would not sell to E. E. got a third person to buy “ A. K.” ale of Messrs, H. 
and let him have it. Messrs. H. discovered this, and sent for E. on December 9, 1880; they 
told him he had broken his covenant and forfeited his lease, and got him to sign a letter, 
by which he acknowledged he had forfeited his lease ; and, in consideration of their not 
taking immediate steps to eject him, authorized them, if he did not givé up possession 
by the 29th then instant, to eject him forcibly. _E., after consulting his solicitor, repu- 
diated the letter, and refused to go out. Messrs. H., by their men, entered E.’s beer- 
house, and forcibly turned him, his wife and family, and furniture out. 

This was an action, by E. and his wife, for damages in respect of the forcible 
eviction. Held, the covenant to buy all ale of the plaintiffs was performed by buy- 
ing through a secret agent. That such covenant imposed a corresponding obligation 
on the covenantee to supply all ale required by the covenantor, who, if not supplied, 
might purchase elsewhere. That the license to forcibly evict was void, as being a 
license to commit an action made criminal by the statute of Richard II. as to forcible 
entry. That, if it had not been void, it would have been voidable, as having been ob- 
tained under circumstances of surprise and pressure on the licensor, and had been 
avoided by the plaintiff. Edridge vy. Hawkes. Chancery Division. May 25, 1881.— 
The Law Journal, Notes of Cases, vol. xvi. p. 78. 
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